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CRIMINAL LAW — THE PUBLIC CHAIN GANG 
AS AN INFAMOUS PUNISHMENT. 


A decision of great importance and one 
which has aroused considerable comment all 
over the country is that handed down by Judge 
Emory Speer in the recent case of Jamison vy. 
Wimbish, 130 Fed. Rep. 351. The court held 
in that case that a sentence of a municipal of- 
fender to seven montis at hard labor on a pub- 
lic chain gang, to be suffered in a branch of 
the state penitentiary in connection with pris- 
oners sentenced for felonies involving hard 
labor, in convict’s clothes, while manacled with 
ball and chain, and subject to the lash for dis- 
obedience or alleged slothfulness, and to death 
at the hands of armed guards in case of 
an attempt to escape, constitutes infamous 
punishment. 

This case was an application for a writ of 
habeas corpus. The petitioner, Henry Jami- 
son, was a respectable colored man between 
fifty-five and sixty years of age. It appeared 


that he was working for many of the reputable * 


people of Macon in house cleaning, laying 
carpets and like work. On the night of the 
15th day of March of this yéar, he was ar- 
rested by two policemen of that city, carried 
immediately to the city prison and placed in 
acell. The next morning he was brought 
before the Recorder. He was immediately 
put upon his trial for disorderly conduct and 
sentenced to pay a fine of $60, in default of the 
payment of which he was sentenced, to serve a 
term of 210 days in the Bibb county chain 
gang. 

It appeared, however, that the Bibb 
county chain gang was a branch of the 
state penitentiary. The ‘‘state penitentiary,”’ 
as the term is generally understood, is no 
longer utilized in Georgia. The state has a 
‘‘prison commission’’ but no state prison. 
Its penitentiary consists of its: felony convicts. 
None of these are directly worked by the state. 
The prison commission has supervision alike 
of these felons and the county chaingangs. 
The act of the general assembly, approved 
August 17, 1903, provides that the several 
counties of the state shall have the right at 
their option to work and use convicts sen- 
tenced to the penitentiary for a period of five 








years or less, on the public roads or public, 
works. It requires the prison commission to 
make a just apportionment of all of the felony 
convicts of this class among the several coun- 
ties of the state on the basis of their general 
population as shown by the United States 
census. The felons from the penitentiary, 
thus used, work on the county chaingangs. 
It appears from the evidence of the superin- 
tendent of the Bibb county chaingang in the 
principal case that the Bibb county commis- 
sioners promptly availed themselves of the 
opportunities afforded by the legislation to 
distribute these felons among the several 
counties of the state. Forty-six of these men 
sentenced to the Georgia penitentiary are 
now in the Bibb county chaingang. At night 
they are separated from the convicts from the 
Recorder’s court, the local police court of 
Bibb county, by a wooden lattice work. In 
the day these criminals of the most desperate 
character, from all parts or the state, work in- 
discriminately with the men, women and chil- 
dren sentenced from the Recorder’s court for 
the petty offenses of which the latter court 
has jurisdiction. 

In releasing the petitioner from custody on 
the ground that his punishment was infamous 
the learned judge said: ‘‘The most cursory 
view of the evidence in the record will con- 
vince the impartial that practically every ig- 
nominious mark of infamous punishment is 
stamped upon the miserable throng in Bibb 
county chaingang. This is clear from the 
testimony of the superintendent, and from 
the uncontradicted evidence of witnesses 
who have there expatiated their disregard of 
sundry provisions of the city code. The suf- 
ferers wear the typical striped clothing of the 
pentitentiary convict. Iron manacles are riv- 
eted upon their legs. These can be removed 
only by the use of the cold chisel. The irons 
on each leg are connected by chains. The 
coarse stripes, thick with the dust and grim of 
long torrid days of a semi-tropical summer, 
or encrusted with the icy mud of winter, are 
their sleeping clothes when they throw them- 
selves on their pallets or straw in the com- 
mon stockades at night. They wake, toil, 
rest, eat, and sleep, to the never-ceasing clank- 
ing of the manacles and chains of this invol- 
untary slavery. ‘Their progress to and from 
their work is public, and from dawn to dark. 
with brief intermission, they toil on the public 
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roads and before the public eye. About them 


as they sleep, journey and labor, watch the 
convict guards armed with rifle and shot gun. 
This is to at once make escape impossible, 
and make sure the swift thudding of the picks 
and the rapid flight of the shovels shall never 
cease. If the guards would hesitate to 
promptly kill one sentenced for petty violations 
of city law should he attempt to escape, the 
evidence does not disclose the fact. And the 
fact more baleful and more ignominious than 
all, with each gang stands the whipping boss, 
with the badge of his authority.’’ 


To the objection that the facts in this case 
did not warrant the issuance of the writ of 
habeas corpus the learned judge said: ‘‘It is 
moreover true that in the extended examina- 
tion herein made, no case has been found 
which approaches that of the petitioner in 
strong appeal to the court for the urgent, im- 
mediate and effective relief of habeas corpus. 
A respectable man past middle life, accus- 
tomed to indoor work requiring no physical 
exertion, is arrested at night on his way home 
and hurried to the cells of the city prison. 
The next morning, without accusation of any 
sort, he is sentenced to pay fines impossible 
of payment, and the altefnative punishment, 
because of its infamy violative of the consti- 
tution, for seven months on the chaingang, is 
at once imposed. By noon, in stripes and 
shackles, in easy range of the repeating rifles 
and shotguns of the guards, this man is toil- 
ing on the public roads with the frantic energy 
of one who works under fear of death, or of 
punishment, to which, in the mind of a vast 
majority of men, death itself would be prefer- 
able. Before him are two hundred and ten 
days of agony, two hnndred and'ten nights in 
a fetid stockade. That he is unable to give 
the bond he testifies. Could he appeal? An 
appeal to the courts of the state would have 
brought him no relief. His complaint involv- 
ed the legality of the great majority of the 
convictions by the Recorder’s court, and in 
large measures the authority and jurisdiction 
of the court itself. Opposed to him was- a 
powerful organization with all of its active 
and potent agencies. Well might he and his 
counsel conclude that had appeal been made 
to the state courts by certiorari or otherwise 
it would have been resisted, as it is resisted 
here, to the court of final appeal. In the 
mean time, from March until October, 





through the deadliest months of a semi-trop- 
ical climate, with unceasing toiling in the 
summer sun, his suffering and wretchedness, 
his danger and infamy would never cease. It 
seems that he might apply for writ of certior- 
ari, to the judge of the superior court (Acts 
General Assembly 1902, p. 105). Could he 
have given bond and paid the costs that ju- 
dicial officer might in his discretion have sup- 
erseded the judgment of conviction. But the 
local law maker, keenly appreciative of the 
value of a poor man’s labor, stipulates that in 
such appeals, if unable to pay costs or give 
bond, the prisoner shall not be discharged. 
Then it is true that before his cause, with all 
of its importance, could have been heard, 
had the petitioner survived, the punishment 
would have been suffered, and the judgment 
on appeal would have been worthless even had 
he prevailed. Besides the sentence against 
him is void. Void for want of due process of 
law. Void because one man cannot adjudge 
infamy. Like thousands of the oppressed 
and down-trodden, through all the centuries 
since that glorious day in the history of hu- 
man liberty when the Great Charter made for- 
ever imperisable the principle that ‘no free 
man may be taken or imprisoned, but by the 
lawful judgment of his peers or by the law of 
the land,’ he applies for the great writ of 
right, the writ of habeas corpus, and he hum- 
bly seeks the portals of that court whose 
judges are sworn to know no difference be- 
tween the rich and the poor, where justice 
ever bends the listening ear to catch the plaint 
of the humble and the lowly, and through all 
whose generous and benign jurisprudence is 
heeded the admonition of the Master, ‘Inas- 
much as ye have done it to one of the least of 
these my brethern, ye have done it unto me.’ ’’ 

This decision has created comment both 
adverse and favorable. The criticism of our 
learned contemporary, ‘Law Notes’’ straddles 
the question of the correctness of the deci- 
sion as follows: ‘‘Hard cases, itis said, make 
bad law, and the first impression made on the 
the mind by this case is that this perhaps is 
an illustration of that rule; for the decision of 
Judge Speer, on its surface, appears to be 
nothing more nor less than an unqualified 
denial of the power on the part of the legisla- 
ture to authorize an inferior municipal court to 
punish petty offenders by imprisonment where 
jury trial is not allowed. Imprisonment in 
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the chaingang is ‘imprisonment out of doors,”’ 
and if the recorder, without the intervention 
of a jury, cannot restrain a citizen of his lib- 
erty out of doors, he cannot, as the Times- 
Union (Fla.) remarks, imprison him within 
doors. If this principle were unqualifiedly 
true, then surely the decision is radical and 
would disastrously affect the administration 
of local justice in every community in the 
country. The principle laid down by Judge 
Speer is not, however, so far reaching. The 
fatal weakness at which this decision is aimed 
is inherent in the disgraceful system of pun- 
ishment existent in Georgia, and so far as we 
know there is no parallel to itelsewhere in the 
Union. If this decision contributes to the 
demolition of that system, and we believe it 
certainly will, Judge Speer will prove to be a 
benefactor indeed.’’ 





NOTES OF IMPORTANT DECISIONS. 








BANKRUPTCY—ALLOWANCE TO ATTORNEYS OF 
BANKRUPT FOR SERVICES RENDERED PRIOR TO 
THE ADJUDICATION.—A Very important question 
of law, of especial personal interest to lawyers is 
that of Pratt v. Bothe, 130 Fed. Rep. 670. The 
Bankrupt Act, ch. 541, sec. 60d, provides that if 
a debtor shall, directly or indirectly, in contem- 
plation of bankruptcy, pay money or transfer 
property to an attorney, solicitor in equity, or 
proctor in admiralty. for services to be rendered, 
the transaction shal] be examined ly the court 
on petition of the trustee for creditors. and shall 
only be valid to the extent of a reasonable 
amount, to be determined by the court, and the 
excess may be recovered by the trustee for the 
benefit of the estate, Section 64b, provides for 
an allowance for attorney's services rendered to 
the bankrupt in assisting him while performing 
the duties imposed by the act. The court in the 
principal case held that secjion 60d was limited 
to the allowance of reasonable compensation to 
attorneys for services rendered to the bankrupt 
prior to the commencement of the bankruptey 
proceedings. and did not cover services rendered 
in resisting the creditor's petition for an adjudi- 
cation of bankruptcy. 

The court in an interesting opinion argues as 
follows: ‘The baakruptey act makes a final and 
sharply defined line in respect of the power of 
the bankrupt over his estate and the distribution 
of itas of the date of the filing of the petition 
against him. From that time his assets are in 
gremio legis, and he cannot, unless he compounds 
with his creditors bind his assets. He may, of 
course, make new contracts and insure new ob- 
ligations, but they are not chargeable to the funds 
which have become vested in the trustee until 





they have subserved the purpose of the bank- 
ruptcy proceedings, when, if anything remains, 
he reacquires it. It would be wholly inconsist- 
ent with the scheme of the act that a debtor in 
contemplation of bankruptcy should be permitted 
to make an arrangement whereby heshould have 
power, after his assets shall have gone into the 
bands of the trustee, to alter their disposition by 
appropriating them tothe payment for services 
theaeafter rendered to him, or, indeed, to satisfy 
the obligations of any executory contract. With 
respect to services rendered to the bankrupt in 
the present case after the creditor's petition was 
filed, itis to be observed that the.compensation 
therefor was not due and owing at the date of 
the filing of the creditor's petition, and so was 
not a provable claim. It would be anomalous 
that the debtor, by preconcert with his attorney, 
could defeat that provision by an agreement for 
a benefit to accrue to the bankrupt after the pro- 
ceedings should be inaugurated. and make the 
compensation therefor a privileged claim. By 
section 4b, the law provides for compensation 
to an attorney who assists the bankrupt in per- 
forming the duties imposed upon him, But this 
is: done for the purpose of facilitating the pro- 
ceedings, and for the benefit of the estate. It is 
not done in recognition of any contract obliga- 
tion of the bankrupt. Many cases have been 
cited to us—mostly cases arising upon the last 
preceding act—in which the bankruptcy courts 
have given some countenance to the appellant’s 
contention that the debtor may employ counsel 
to resist the petition of his creditors for an order 
adjudging him a bankrupt, and charge his assets 
with the payment therecf, and in one case that 
doctrine seems to have yeen quite pointedly held. 
In re Comstock, 6 Fed. Cas. 239, No. 3.074. The 
idea which pervades the allowance of such a 
charge seems to have been grounded upon a dis- 
position to be merciful to the debtor, who, it is 
said, has given up all his property, and is witb- 
out other means of repelling an unjust prosecu- 
tion. Bntit is by no means a new thing—indeed, 
it isa situation constantly recurring—where a 
man, whether by his fault or his misfortune, is 
without means to make full defense of his prop- 
erty rights. It is unfortunate often, butit has 
never been thought that property belonging to 
others, or which might be adjudged to them, 
should be drawn upon to enable the man to make 
defense. Many cases are cited which more or 
less oppugn the doctrine of such decisions as In 
re Comstock, supra. It is not practicable within 
any reasonable limits to review and compare the 
cases upon this subject, and, so far as we are not 
concluded by positive authority, we shall deal 
with the questions involved on fundamental rea- 
sons. We are of opinion that section 60d relates 
to services to be rendered while the debtor is ‘in 
contemplation of bankruptcy,’ and not to serv- 
ices to be rendered after bankruptcy proceedings 
are commenced. The reasonableness cf the 


amount paid or transferred for such services is to 








264 CENTRAL LAW JOURNAL. 





No. 14 








be determined by the court. This view would 
lead to the conclusion that the court, if the 
trustee or any creditor should require it, should 
have reviewed the transaction, and exercised its 
judgment upon the question as to what amount 
would be a reasonable sum to be allowed.”’ 


CORPORATIONS—LIABILITY OF BANK DIREC- 
TORS FOR GROSS NEGLIGENCE.—The recent case 
of Stone v. Rottman, 82 8. W. Rep. 76, is interest- 
ing as an illustration of the rule, now so vague, 
determining the liability of bank directors for 
negligence, resulting in injuries to depositors. 

In the principil case it appeared that a statute 
of the state of Missouri declared that a bank 
might sell all kinds of property coming into its 
hands as collateral security for loans, but for- 
bade an investment of funds in trade or com- 
meree. The bank inthe principal case, of which 
appellant’ Rottman was.a director, on a sale of 
corporate stock of a coal company which 
it held as collateral, purchased the stock, and 
through its officers ran the company, for four 
years, at a continual loss. The referee to whom 
the case was referred held the directors liable for 
the loss resulting ina suit by the receiver. In ap- 
proving the decision of the referee the supreme 
court, makes the following comment: 

‘It is made apparent from the expression of the 
views of the referee that he bases his conclusion 
of liability of the defendant Klages, who was one 
of the directors of the Mullanphy Bank, as well 
as a member of the discount and examining com- 
mittees of said corporation, upon the gross neg- 
ligence and inattention to the duties imposed up- 
on him by reason of his relative position to the 
bank. In support of his legal conclusions the re- 
feree cites one of the leading cases upon the sub- 
ject. Briggs v. Spaulding. 141 U.S. 132, 11 Sup. 
Ct. Rep. 924, 35 L. Ed. 662. In fact, he expressly 
states that he was guided in his legal conclusions 
as to the liability of defendants by the principles 
announced in that case. We have given the legal 
conclusions reached by the referee our most care- 
ful attention, have considered the authorities 
cited by learned counsel for appellants and res- 
pondent in their able and exhaustive briefs now 
before us, and we are of the opinion that his con- 
clusions, based upon his finding of the facts, are 
correct. This court has plainly indicated its 
views upon this proposition. In Bank v. Hill, 
148 Mo. 380, 49S. W. Rep. 1012, 71 Am. St. Rep. 
615, Burgess, J., in diseussing the conduct of the 
directors in that case.said: ‘And while it is not 
pretended that they misappropriated any of the 
funds of the bank, or that they were guilty of any 
fraudulent conduct, they were guilty of gross 
neglect in leaving the entire management of the 
business of the bank to the cashier. And it is no 
excuse for the want of diligence to say that they 
had no benetit from it. and that their services 
were gratuitous, when by the exercise of ordinary 
care they could have prevented the disastrous con- 





sequence which flowed from the want of such 
care.’ 

While in that case it will be observed that the 
court held that the directors were not liable in the 
suit of the general creditor, during the course of 
the opinion the clear announcement of the rule, 
as applicable to this case, was made. It wasthere 
said: ‘The directors having been guilty of neg- 
ligence in the discharge of their duties, by 
reason of which losses were sustained by the bank, 
they were liable in an action at law to the corpora- 
tion while a going concern for losses due to such 
loans. or to the assignee after the assignment. or 
in equity to the stockholders. in the event of the 
declination of the assignee to bring suit.” ‘This 
case was approved in Utley v. Hill, 155 Mo., loc. 
cit. 259,558. W. Rep. 1001. Marshall, J., speaking 
for the courtin that cage, after pointing out the re- 
lation between the creditor and the bank. citing 
Briggs v. Spaulding, 141 U. 8.132, 11 Sup. Ct. Rep. 
924, 35 L. Ed. 662, and Bank v. Hill. supra, said: 
‘Accordingly it was held in Bank v. Hill, supra, 
(which was a suit by the creditors of the same 
bank against these same defendants to recover the 
deposits lost by the creditors by reasonof the 
negligence of the defendants in managing the 
affairs of the bank), that there could be no recovery 
by depositors against directors of a bank because 
of the negligence of the directors in managing 
the affairs of the bank; that the directors are 
liable for negligent performance of duty to the 
bank, or to its assignee, or to a receiver thereof, 
but not to the creditors, because of want of privity 
of contract of duty between them.’ In view of 
these plain expressions of this court upon the 
proposition of liability of directors for negligence 
in the management of the business of the bank, 
we deem it unecessary to burden this opinion with 
a review of all the authorities on this subject. It 
is sufficient to say that the conclusion reached in 
this cause is supported by the overwhelming 
weight of authority. Hun v. Cary, 82 N. Y. 65, 
37 Am. Rep. 546; Marshall v. Savings Bank, 85 
Va., loc. cit. 684, 8S. E. Rep. 586, 2 L. R. A. 534, 17 
Aim. St. Rep.84; Morse on Banks and Banking (4th 
Ed.), $128: Brinckerhoff v. Bostwick, 88 N. Y.52; 
Bank v. Hill, 148 Mo. 389, 49 S. W. Rep. 1012, 71 
Am. St. Rep. 615; Cook on Stock & Stockholders 
(52d Ed.). § 703; Bank v. Bossieux (D. C.) 3 Fed. 
Rep. 817; Williams v. McKay, 40 N. J. Eq. 189, 53 
Am. Rep. 775, andthe same case in 46 N. J. Eq. 
25, 18 Atl. Rep. 824.” 


TITLE OF BONA FIDE PURCHASERS 
FROM BAILEES. ‘ 


Scope of the Essay.—It is the purpose of 
this article to determine the right and title of 
one who purchases goods or animals from 
one who holds them as agent or bailee of the 
true owner in good faith for value and sup- 
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posing the bailer to be the owner. The sub 
ject concedes that the purchaser took in 
ignorance of the true state of the title and_ 
supposes the possessor to be the true owner, 
and that he paid value. 

General Rule.—It is unquestionable that in 
the main the maxim of caveat emptor must 
be observed. It is also true that in the great 
majority of cases one may not convey a better 
title to personal property than he himself pos- 
sesses and that the doctrine of innocent pur- 
chaser in the main presupposes the acquisition 
of the legal title. Moreover the very general 
rule is that bona fide purchasers are only 
protected against equities and are not per- 
mitted to set up their right, which is merely 
an equitable title against the title which the 
law recognizes. The theory upon which these 
rules are based lies at the very foundation of 
the doctrines which serve as the guide of the 
chancery. Equity originally came to re- 
cognize rights which the law did not because 
that was the aim of the prerogative power 
which the chancellor exercised. Among these 
rights there came to be an acknowledgment of 
a title in a bona fide purchaser as opposed to 
rights and titles in others. Invariable how- 
ever these rights and titles were of an equit- 
able nature, for it was the maxim in the 
chancery that where equities were equal the 
law would prevail and consequently in the 
absence of countervailing equities the legal 
title would prevail. Consequently when one 
bought another’s property in good faith he 
bought merely an equity which equalled the 
equity of the true owner and when the legal 
title was found it was determined the right to 
the property. 

Notwithstanding all this and the fact that 
the legal title generally prevails the general 
rule that one takes at his risk and can secure 
no better title than his grantor has is subject 
to a very important exception. This excep- 
tion is found in the principle or rule that he 
who trusts most shall lose most,! or as it was 
formerly stated when on of two innocent per- 
sons must suffer by the acts of a third, he who 
has enabled such third person to occasion the 
loss must sustain it.2 That the foundation 
of this doctrine, first declared by Lord Ash- 
hurst is equitable must be apparent. It will 


1 Fawcett v. Osborn, 32 III. 411. 
2 Lickbarrow v. Mason, 2 Term (D. & E.), 70. 





be also evident upon a careful inspection that 
the idea or theory upon which it rests is 
cognate to those principles which underlie the 
doctrines of fraud and estoppel ; evidenced in 
the first by the rule that one may not profit 
by his own deceit and in the second by the 
precept that one may not assert a title or right 
which he has led another, either by his silence, 
conduct, or avowal to-believe did not exist. 
It is not intended by these assertions to ad- 
vance the idea that positive or actual fraud is 
intended by the dictum of Lickbarrow vy. 
Mason or that it alone will suffice-to protect 
the innocent purchaser. Even a cursory 
glance at the cases cited under subsequent 
paragraphs of this essay will show that while 
the courts have cireumscribed the rule very. 
closely they have commonly regarded negative 
or constructive fraud as sufficient to support 
the charge that the person guilty of the culp- 
able conduct is of the two innocent parties 
the one who made the loss possible and must 
therefore bear it. The thought is that it is 
not the intention but in the effect that the 
fraud is manifest. Like estoppel the fraud is 
ia the effect on the purchaser and when he 
has relied on an appearance for which the 
true owner is responsible he is defrauded and 
can claim the benefit of the dictum of Lord 
Ashhurst. We should not however carry this 
rule too far for the court has said the mere 
possession by a bailee is not enough to found 
aright in the purchaser,’ and indeed if this 
were true there would be very little law on 
this subject for every bailee has possession. 
The courts have thought that one who parts 
with a limited qualified property in a specific 
thing capable of identification and recaption 
trusts less than one who pays his money in 
kind ind:stinguishable to the vendor or his 
assurance that the thing sold is hisown.¢ 


Opening then with the rule that a bona 
jide purchaser from a bailee, as he does not 
secure tle legal title will only be protected 
when he has relied upon the acts or omissions 
of the true owner upon which he had a right 
to rely we are confronted with a variety of 
situations, where carriers, lessees, servants, 
factors and agents generally have been tempt- 


3 Faweett v. Osborn, 32 Ill. 411; Ingersoll v. Emer- 
son, 1 Ind. 76; Covill v. Hill, 4 Denio (N. Y.), 323; 
Wooster v. Sherwood, 25 N. Y. 278. - 

4 Chism v. Woods, Hard (Ky.), 540. 








266 CENTRAL LAW JOURNAL. 





No. 14 








ed by the power possession gave them to make 
a fraudulentsale of their bailor’s property. 

It has been said that the maxim of Lord 
Ashhurst should only be applied where the 
one in possession of another’s property had 
the written indicia of ownership,’ but this 
is carrying the rule too far as it will be seen 
will be requiring the purchase of a legal title, 
for if one has the written indicia of owner- 
ship he has the legal title and the first owner 
is merely a cestui que trust who has an equita- 
ble title and therefore when the innocent pur- 
chaser bought he would get the legal title 
and his equity being equal to the equity of 
the cestui que trust he would prevail by the 
force of the legal title and there would be no 
room for the application of the rule of Lick- 
barrow agaiust Mason save as against the 
equity. Nevertheless although we may criti- 
cize this doctrine it must be confessed that it 
comes very near being the generally affirmed 
rule and the doctrine of Lord Ashhurst is 
but narrowly supported. Upon the matters 
here under consideration we cannot refrain 
from quoting from the very able and exhaust- 
ive discussion in an opinion by Mr. Justice 
Bell, which, while written in 1849, isa lucid 
exposition of the law on this subject as it is 
to-day. ‘The title of property in things mov- 
able, can pass from the owner only by his 
consent and voluntary act, or by operation of 
law.’’ There are, it is true, exceptions to this 
rule, strongly intrenched in equitable 
grounds, and as firmly established as the rule 
itself. In the opinion to which I have just 
referred, the authorities that establish these 
exceptions are reviewed and grouped into two 
distinct classes. The first of these relates to 
money, cash, bank bills, checks and _ notes, 
and whatever else comes under the notion of 
currency. This is ‘*by reason of the course of 
trade, this creates a property in the holder.’’ 
From the very nature of the thing, ‘‘they 
pass by delivery only, and are considered as 
eash, and the possession always carries with 
it the property ;:’’ where Lord Mansfield ob- 
served that to apply the general doctrine that 
an assignee takes the] things assigned, sub- 
ject to all the equity to which the original 
party was subject, to bills and notes, would 
stop their currency. And in Miller v. Rice, 
in reply to an attempted analogy in this par- 
ticular between chattels and notes, he ob- 


5 Penfield vy. Dunbar, 64 Barb. (N. Y.) 239, 252. 





served, ‘‘The whole fallacy of the argument 
rests upon comparing bank notes to what 
they do not resemble, and what they ought 
not to-be compared to, viz., goods or securi- 
ies or documents for debts, ete.’’ 

The second class of exceptions is said to 
consist of those cases only, where the true 
owner, by his own direct voluutary act, con- 
fers upon the person from whom the bona jide 
vendee derives title, the apparent right of 
property, as owner, or of disposal, as agent. 
This class has heretofore been confined to 
well-ascertained instances. The first is where 
the owner, with the intention of sale, parts 
with the property, though under such circum- 
stances of fraud as would authorize him to 
recall the possession of the tlting from the 
hands of his ve ndee. 

Another instance is, where by his own act 
or consent he has given to another such evi- 
dence of the right of disposition as accord- 
ing to the custom of trade, or the common 
understanding of the world, usually accom- 
panies such authority. This is the case with 
the consignee and the general bill of lading, 
furnished by the owner, which according to 
the law of trade, authorizes the consignee to 
transfer the goods consigned toa bona fide 
purchaser ; so that a fair holder of the bill 
indorsed by the consignee, is invested with 
all the rights of property which were of the 
consignor. But if the bill of lading be not 
given or authorized by the true owner, the 
consignee cannot transfer the goods no mat- 
ter how fair the transaction may appear on 
its face, and though the owner intrusted the 
goods to the parties who caused the bill to 
be made, for the purpose of transportation. 

Again: It issaid an owner may lose the 
right of pursuit as against purchasers, by 
exhibiting to the world a third person as 
having to dispose of his goods, either by 
giving him direct authority or conferring an 
implied one. Animplied auchority may be 
inferred from recognition and ratification of 
prior similar dealings thus, holding out the 
person as authorized to sell; by permitting 
another person with full knowledge of the 
facts, to deal with the chattels as his own in 
his transactions with the third persons, thus 
creating an inference that they actually be- 
long to the party in possession ; and by put- 
ting them into another’s custody whose com 
mon business it is to sell; though merely 
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sending them to a wharf for such goods are 
usually sold, will not validate an unauthor- 
ized sale made by the wharfingers. ® 

Markets Overt.—Another exception to the 
rule that a bona fide purchaser must get the 
legal title is found in England and is the 
rule that when one buys at a market overt 
that is at public market held periodically in 
the country or daily anywhere at regular open 
store in London under the usage of the mar- 
ket and after the procedure required by law 
has been followed he gets a good title al- 
though the one from whom he bought had 
not the title or authority to sell.? This 
rule has never been followed in the country 
where it has been unifcrmly held that mar- 
kets overt do not exist, * and will concern 
this discussion but little. 

Purchasers From Carriers.—The carrier of 
goods intrusted with them merely for the 
purpose of transportation has no such au- 
thority as will enable him to convey 
them to abhona fide purchaser as against 
the consignor or other general owner,® and 
this is true although there exists some ne- 
cessity for selling as when they have been 
shipped by mistake of the carrier’s servant, !° 
although an exception is allowed in the ad- 
miralty to maritime carriers who may sell 
goods shipped by them when such sale is im- 
peratively necessary for the good of the voy- 
age.'! This general doctrine was refused 
in Carmichael v. Buck !? where a raft of tim- 
ber was given a raftsman to float toa certain 
place but was taken to another place and 
sold by him, the court said: ‘*The principal 
is bound by all the acts of the agent within 
the scope of the authority which he holds 
him out*to the world to possess, although he 
may have given him more limit of private 
instructions unknown to the persons dealing 
with him; and this is founded on the doe- 
trine that where one or two persons must 
suffer by the act of a third person, he who 
has held that person out as worthy of trust 


6 MeMahon y. Sloan, 12 Pa. St. 229. 

72 Blackstone Com. 449. 

* Wheelwright v. DePeyster, 1 Johns. (N. Y.) 478. 

» Bailey v. Shaw, 24 N. H. (4 Fost.) 297; Kitchell v. 
Vanadar, 1 Blackf. (Ind.) 335; Linnen vy. Kruger, 40 
Barb. (N. Y.) 633. 

10 Williams vy. Merle, 11 Wend. (N. Y.) 80.° 

1} Freeman v. East India Co., 5 B. Ald. 617. 

1210 Rich. (S. Car.) L. 382. 





and confidence, and having authority in the 
matter snall be found by it. 

This doctrine applies with equal force to 
protect persons, where a principal has clothed 
his agent, general or special, with all the ex- 
ternal indicia of property, and third persons 
have dealt with the agent, supposing him to 
be sole principal, without any knowledge that 
the property involved belonged to another 
person. No matter what one thinks of this 
doctrine, it is not in accord with the great 
weight of authority and is opposed by an 
equally well considered case upon almost pre- 
cisely similar facts.13 And while there is 
room for an argument the rule caveat emptor 
undoubtedly prevails as to sales by the car- 
riers. 

Sales by Lessees of Personal Property.— 
Under this head we are to think of the rights 
of purchasers from borrowers of personal 
property, hirers of livery, horses and car- 
riages, and the like. The general rule here is 
like that declared above that ordinarily a 
purchaser of goods or animals from a mere 
borrower cannot secure any greater title than 
the lessee had.!4 Thus, when one hires a 
horse and rig of a liveryman!® or where prop- 
erty is loaned, as cows, for their keep for the 
milk and the like,!® or a slave for her use a 
horse to be used by a son,!* or even where 
property is leased with privilege of buying,!® 
the true owner is not guilty of such conduct, 
nor is there such positive or negative fraud 
upon the purchaser as will enable the buyer 
from the borrower even in good faith to hold 
against the lender. 

Purchasers from Tenants. —The same rule 
prevails where one purchases a landlord’s 
property from a tenant. Consequently a 
landlord may recover fixtures which a tenant 
has severed and sold,!® or a crop, which the 
tenant put into possession to harvest, has 
disposed of,?° or stock which the tenant has 


18 Marks v. Landry, 9 Rob. (1.a.) 526. - 

14 Heacock vy. Walker, 1 Tyler (Vt.), 388; Blount vy. 
Hamey, 43 Mo. App. 644. 

16 Harley v. Metzgar, 2 Yeates (Pa.), 347; Dodd v. 
Arnold, 28 Tex. 98. 

16 Fryatt v. The Sullivan Co., 7 Hill (N. Y.), 529. 

17 Russell v. Favier, 18 La. 585; Thrall v. McGuire, 
26 Ill. App. 315. 

18 Miller Piano Co. v. Parker, 155 Pa. St. 208; Aus- 
tin v. Dye, 46 N. Y. 500. 

19 Farrant v. Thompson, 5 B. & Ald. 826. 

20 Montague v. Ficklin, 18 Ill. App. 99. 
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from the landlord and has appropriated.?! 
And a bona jide purchaser having no right to 
rely on the possession, and not having been 
received by any other appearance of owner- 
ship, cannot hold. 

Purchaser from Servants or Agents in Posses- 
sion.—The difticulties of this subject are here 
most apparent, and while the general rule 
that one may not convey a better title than he 
himself possesses, is observed under these 
circumstances, it is here that the maxim of 
Lickbarrow v. Mason is applied if ever. 
Nevertheless the purchaser from one who re- 
ceived goods to show a customer or obtained 
them for any other special purpose not for 
sale, and converted them to his own use by 
selling them to an innocent purchaser is not 
entitled to hold against the defrauded 
owner,?? although if the goods were turned 
over to the agent for sale upon his represen- 
tation that he had a purchaser the true owner 
could not retake them.?*® The theory is that 
there is no such conference of power in the 
one case as will clothe the agent with the ap- 
parent authority to sell or pledge?* wile 
there is in the latter instance such gift of 
apparent right although what more andicia of 
ownership there is in the latter case, where 
the possession of the property is all the ex- 
ternal evidence of ownership that exists in 
either case is not clear. 


It is also the rule that where a serv- 
ant sells his master’s goods which it is not 
his duty to sell, the purchaser cannot hold 
against the master?® unless by allowing the 
servant to appear as owner the master has 
enabled a fraud to be practiced on one who 
relied upon the servant’s apparent ownership. 
This just doctrine is however so narrowly 
confined that even though it be in harmony 
with reason and justice and the maxim of 
Lickbarrow v. Mason, itis, in this place ad- 
vanced with diffidence. To illustrate, where 
one kept wagons for hire and employed one 
who had formerly been in the piano moving 
business to work as a piano mover, painted 


21 Chamberlain y. Smith, 44 Pa. St. 431; Johnson v. 
Willy, 46 N. H. 75. 

2 Barker y. Clark, 88 Lowa, 313; Levi v. Booth, 58 
Md. 305. 

23 Smith v. Clews, 105 N. Y. 283. 

% Levi v. Booth, 58 Md. 305. 

*> Mayes vy. Breton, 1 White & W. Tex. Cr. App. 
699, 





the servant’s name and business on one of the 
master’s wagons and gave the servant a team 
to drive on the wagon and the servant sold the 
team and wagon as his own, it was held 
that the bona fide purchaser from the servant 
could hold as against the master where he relied 
on the fact of the servant’s name being on the 
wagon.”® But where the master who runs a 
lumber business authorized his servant to 
sign orders on the dock company for lumber 
and the servant converted his master’s lum- 
ber, it was decided by the house of lords that 
the master could recover?’ although the 
court of appeal held the contrary ina well 
reasoned opinion.?8 These cases show the 
difficulties met in this field and while nearly 
all the cases agree that the giving of apparent 
authority to dispose of the goods or animals 
is enough to prevent recov ery against a bona 


Jide purchaser, the test comes when it is sought 


to apply the rule in the determination of what 
is the apparent authority and it is certainly 
true that generally the transfer of property 
by an agent who exceeds his authority in a 
material point passes no title to things de- 
livered.?® Itis easy, however, to find fur- 
ther illustrations of the application of the 
rule of Lord Ashhurst, and our subsequent 
discussion will be aided by a reference to 
these. Thus, where a father sent a flat boat 
load of corn to market by his sonand the 
son left it with a third person to care for while 
the son returned for another load, the care- 
taker sold the corn and suit was brought 
against the purchaser. The court admitted 
the force of the rule that one may not con- 
vey a better title than he himself has but 
considered that special circumstances took 
the case out of the rule ‘‘The plaintiff in- 
trusted his son with the property and author- 
ized him to sell it. The son represented 
Allen (the caretaker) as his partner and 
stated that the corn was theirs and that 
Allen had authority to sell it. They pur- 
chased goods on a joint account and said that 
when corn was sold they would pay for the 
goods with the proceeds.’’ In another case*° 


26 O’Connor y. Clark, 107 Pa. St. 318. 

27 Farquharson y. King, L. R. 1902, A. C. 325. To 
much the same effect is, Sage v. Shepard & C. Lum- 
ber Co., 4 App. Div. 290, 39N. ¥. Supp. 449. 

23 Farquharson vy. King, L. R. 1901, 2 K. B. 607. 

29 Robertson v. Ketchum, 11 Barb. (N. Y.) 652. 

*%© Connor y. Hill, 6 La, Ann. 7. 
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the same court said: ‘‘An owner may be 
estopped from reclaiming his property from 
a subsequent bona jide purchaser by having 
voluntarily placed in the hands of another the 
indicia of ownership and exhibited him to the 
world as a person having power to dispose of 
it, and however certain his intentions not to 
part with his ownership he would not be heard 
against an honest purchaser who had acted 
upon the confidence thus imprudently re- 
posed.’’?! Again, where a purchaser bought 
cotton through a broker and sent him an order 
for it and he took the cotton, shipped it, 


took the bill of lading in his own 
name and transferred the bill of lad- 
ing. The principal sued the _ trans- 


feree, the court denied his right to recover as 
the broker had all the indicia of ownership.*? 
Likewise where a resident of California em- 
ployed an engineer to build a vessel for him 
in New York fifrnished the money, but had 
the agent make all contracts in his own name, 
and the agent sold the vessel as his own, the 
court held that the employer could not re- 
cover as the equity turned against him be- 
cause he had enabled his agent to hold him- 
self forth to the world as having not only the 
possession, but the usual documentary evi- 
dence of the title. The agent was clothed 
with all the indicia of property by the princi- 
pal.*% In another case logs were left with a 
factory for sale. Before he sold them his 
authority was revoked by a sale by his prin- 
cipal, but he did not know of this until after 
his sale. The court held that his vendee took a 
good title.?# So also one given a power of 
attorney to sell certain negroes may convey a 
good title, even though the power was ob- 
tained by fraud.*® Similarly where dia- 
monds were given to one whose business it 
was to sell jewelry to show to customers and 
return on demand. ‘The court held overrul- 
ing the decision of the supreme court®® that 
the dealer had authority to sell the stones, 
and having done so, the bona jide purchaser 
from him could hold them.*’ A line of cases 


31 Moore v. Lambeth, 5 La. Ann. 73. 

® Henry v. Philadelphia Warehouse Co., 81 Pa. St. 
76. 

8 Calais Steamboat Co. y. Scudder, 2 Black. U. S. 
214. 

* Jones v. Hodgkins, 61 Me. 480. 

% Lawless y. Guelbreth, 8 Mo. 105 (139). 

% Smith v. Clews, 33 Hun (N. Y.), 501. 

* Smith v. Clews, 105 N. Y. 283. 





of a little different sort are those where hides 
are sent for tanning or barley for malting, 
and sold to a bona fide holder,?® where a 
horse was sold by an agent, to whom it was 
sent for sale, in payment for his own debt,*® 
and where a piano was stored with a second- 
hand goods dealer and sold by him.*® In 
all these cases the Lona fide purchaser was 
denied protection. Similar but opposite in 
holding was a case where goods were bought 
through a broker, and at the request of the 
owner transferred to the name ‘of the broker 
who sold them. The purchaser held because 
he relied on the indicia of ownership which 
the purchaser had given the broker.*! But 
where agricultural implements were sent to a 
dealer to sell on commission it was held that 
a bona fide purchaser from the dealer could 
not prevail.4? This case it is apparent how- 
ever is an immoderate extension of the doc- 
trine of caveat emptor, and should be followed 
cautiously. 


Same Subject—The Rule and the Theory.— 
So much for the cases, now what do they 
mean? What isthe rule regulating the rights 
of hona fide purchasers from servants and 
agents’ ‘Two things can be disposed of with- 
out controversy. First, thatin the absence of 
special equities one may not procure a better 
title than his vendor had, although he buys 
in good faith. Second, that possession alone 
by the vendor does not raise any special 
equity that will protect a bona fide purchaser. 
The inquiry then must be directed to the 
point what circumstances more than posses- 
sion by the pretended owner will raise an 


equity. Which will enable the purchaser to 
hold? <A careful reading of the cases dem- 


onstrates that, as was hinted in the opening 
paragraphs, something closely akin to an es- 
toppel must be shown. Convinced of this, 
there must be a representation or conceal- 
ment of material facts by the true owner with 
the intention that another shall act upon the 
appearances or representations or there must 
be such conduct or expressions on the part of 
the true owners that one may reasonably in- 


38 Fawcett v. Osborn, 32 Ill. 411; Wooster y. Sher- 
wood, 25 N. Y. 278. 

39 Parsons v. Webb, 8 Me. (*38.) 

40 Quinn y. Davis, 78 Pa. St. 15. 

41 Pickering v. Buek, 15 East, 38. 

42 Rigier vy. Skandia Plow Co., 54 Neb. 507, 74 N. W. 
Rep. 830. 
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fer the existence of the ownership to which 
the appearances point.‘* The bailor must 
clothe his bailee, agent or servant with greater 
indicia of ownership than a mere bailee has 
under like circumstances, he must do more 
than the bare contract of bailment contem- 
plates, to enable the bailee to take advantage 
of appearances and hold himself out as gen- 
eral owner or he must clothe his agent with 
the actual power of disposition, and if the 
general owner does any of these things and a 
bona jide purchaser takes he cannot recover, 
but one who purchases in good faith must 
either get the legal title or rely on greater 
appearance of ownership in the bailee than 
possession alone gives. 
Cotrmw P. Campsett, LL.M. 
Grand Rapids, Mich. 


48 Bigelow on Estoppel, pp. 437, 489; Peters v. Bran- 
don (Kan, App.), 48 Pae. Rep. 870. 


DEEDS—ACKNOWLEDGMENT OF RECEIPT OF 
CONSIDERATION. 





FOWLKES vy. LEA. 


Supreme Court of Mississippi, May 23, 1904, 


An acknowledgment ina deed of the payment of 
the consideration is merely a receipt, subject to parol 
contradiction. 

A deed reciting a consideration which it is shown 
by parol was not paid is a promise in writing on the 
part of the grantee to pay it, to which the statute of 
limitations relative to written promises is the only 
one applicable. 


On the 12th day of December, 1896,appellant , 
J. A. Fowlkes, executed the following deed to 
his son Lee A. Fowlkes, conveying about 148 
acres described in the deed, to wit: ‘This in- 
denture made on the 12th day of December, 
1896, by and between J. A. Fowlkes of Monroe 
county, state of Mississippi party of the first 
part and Lee A. Fowlkes of the county of Mon- 
roe, state of Mississippi, party of the second 
part: Witnesseth, that said party of the first 
part, in consideration of the sum of four hun- 
dred dollars to———paid by the said party of 
the second part, the receipt of which is hereby 
acknowledged does by these presents, grant, 
bargain and sell, and confirm unto the said party 
of the second part & his heirs and assigns, the 
following described 
land being and situate in the county of Monroe and 
state of Mississippi. [Here describing the land.]” 
Lee A. Fowlkes married, and afterwards died, 
and his widow married appellee, F. E. Lea, and 
died, leaving him her sole heir. On November 
1, 1901, appellant, J. A. Fowlkes, filed the bill in 
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this case in the chancery court of Monroe county 
to enforce a vendor’s lien on the lands described 
in the deed to Lee A. Fowlkes, alleging that 
there was still due $400 and interest from the 
date the sale was made. ‘The bill further alleged 
that ‘while said deed is ambiguous as to whether 
the said purchase money was paid, or not. in its 
recitals, complainant avers no part thereof has 
been, in fact, paid.*” The defendant, Lea, an- 
swered the bill, denying that the purchase mon- 
ey had not been paid, and stated that it had been 
paidin full. Itset up the three-years statute of 
limitations in bar of the claim. On these plead- 
ings considerable testimony was taken on the is- 
sue as to whether the purchase money had been 
paid. The court below, in its final decree, found 
that the land had bee. conveyed by appellant to 
Lee E. Fowlkes for $400, and that no part of the 
purchase money had been paid, but held that 
the vendor’s lien was barred by the three-years 
statute of limitations, and dismissed the bill. 
From that decree complainant appeals. 

WHITFIELD, C. J: It seems immaterial 
whether the word ‘*be’’or the word “him” be the 
proper word to be supplied tn the blank space 
of this deed. The deed, at all events, contains an 
acknowledgment of the receipt of the $400; and 
whether “be” or “him*’ be supplied, it would 
still contain such acknowledgment of payment. 
But this acknowledgment of payment is, in ef- 
fect, merely a receipt, and may be contradicted 
by parol. It was contradicted by parol in this 
case. The chancellor found asa fact, and we 
concur in that finding, that nothing had been 
paid, and the deed may therefore be read as if 
the recital were as follows on this point: Wit- 
nesseth, that the said party of the first part, in 
consi leration of the sum of four hundred dol- 
lars, does by these presents, grant, bargain and 
sell, convey,’ ete. *untothe said party of the 
second part.’ ete. Now, this recital plainly 
states that the land had been sold to the grantee 
for the consideration of $400. The question for 
solution in this case is, is this recital a sufticient 
statement of the terms of the grant to make ap- 
plicable the statute of limitations relating to 
written promises? The grantee accepted this 
deed, went into possession under it, and enjoyed 
the fruits of the property under it. 

The general principle applicable to this kind 
of case is clearly stated in Locke v. Homer, 13] 
Mass. 102, 41 Am. Rep. 199, as follows: The 
fact that the agreement of the defendant is con- 
tained, not in a bond, covenant, or indenture ex- 
ecuted by himself, but ina deed poll made to 
and accepted by himself, but in a deed poll made 
to and accegted by him, affects the mode of de- 
claring only, and not the extent of his liability. 
By the law of this commonwealth, aftirmed by 
many decisions, the grantee, by the acceptance 
of the deed, becomes liable to perform, accord- 
ing to its terms, any promise or undertaking 
therein expressed to be made in his behalf, al- 
though, not having himself, signed the deed. he 
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must, while the old forms of action were re- 
tained, have been sued in asumpsit, and not in 
covenant. Goodwin v. Gilbert, 9 Mass. 510; 
Fletcher v. McFarlane, 12 Mass. 43; Phelps v. 
Townsend, 8 Pick. 394; Guild v. Leonard, 18 
Pick. 511; Newell v. Hill, 2 Mete. 180; Pike v. 
Brown, 7 Cush. 133: Braman v. Dowse, 12 Cush. 
227; Jewett v. Draper, 6 Allen, 434; McCabe v. 
Swap, 14 Allen, 188, 192; Maine v. Cumston, 
98 Mass. 317; Fenton vy. Lord, 128 Mass. 466; 
Dickason v. Williams, 129 Mass. 182, 184,37 Am. 
Rep. 316; Coolidge v. Smith, 129 Mass. 554. 
See, also, Rogers v. Eagle Fire Co., 9 Wend. 611, 
618; Rawson vy. Copland, 2 Sandf. Ch. 251. 
Such a promise is not within the statute of frauds 
because it isa promise implied by law from the 
acceptance or the deed, and because it is a 
promise to pay the promisee’s own debt to an- 
other person. Goodwin vy. Gilbert and Pike v. 
Brown, above cited; Alger v. Scoville, 1 Gray, 
391; Hubon vy. Park, 116 Mass. 541. ‘To the 
same effect are Schmucker v. Sibert, 18 Kan. 111, 
26 Am. Rep. 765; Fort v. Allen, 110 N. Car. 191, 14 
S. E. Rep. 685; Trotter v. Hughes, 12 N. Y. 75, 
62 Am. Dee. 137; Atlantic Dock Co. v. Leavitt, 
54 N. Y.39, 13 Am. Rep. 556; Ames v. Robt. 
Moir &Co.. 27 Ill. App. 88. And this is the doc- 
trine of Washington vy. Soria, 73 Miss. 665, 19 
So. Rep. 485, 55 Am. St. Rep. 555. In Forty. Al- 
len, supra, the court says: **Now, it is true that 
that it is not every recital that binds; but, with- 
out entering into a discussion of the doctrine of 
recitals, abounding. as it doesin many refine- 
ments and nice distinctions, it is sufficient to say, 
for our present purpose, that where it is the in- 
tent of the parties to place the existence of a 
fact beyond question, or to make it the basis of 
the contract. the recital will be effectual, and 
neither party will be permitted to deny it.” 

The principle with which we are concerned is 
this sharply stated: Is the recital that the 
grantor conveyed the land to the grantee in con- 
sideration of $400 a sufficient statement of the 
terms of the contract to make the statute 
of limitations relating to written promises the 
only one applicable? On this precise proposi- 
tion we quote the following authorities above 
referred to. Inthe case of Ames v. Moir & Co. 
there was an action of assumpsit for goods de- 
livered on an instrument containing the follow- 
ing recital: ‘‘Contract. Chicago, June 9, 1870. 
I have this day bought of Robert Moir & Co., 
one hundred (100) barrels highwines, ‘iron 
bound,’ at one dollar and seven cents (1.07) per 
proof gallon. (Signed) Wilson Ames.’’ After re- 
viewing several cases the court says: ‘There 
may be a contract in writing, although it con- 
tains no express promise to pay the considera- 
tion. Strictly speaking, there is no such express 
promise in Ames’ contract. But when a state of 
facts is acknowledged in writing to exist, which 
imports an obligation to pay, the law implies the 
obligation, but the contract is not thereby 
reduced to parol. 


Ashley v. Vischer, 24 Cal. 





322, 85 Am. Dec. 65. Such a_ contract is 
found in the passbook of a depositor ina bank. 
The entries inthe book are not express promis- 
es to pay, but the law implies such promises, 
and the liability the reunder has been held to be 
barred in five years. Jassoy v. Horn, 64 I1].379.”’ 
It is clear here that there was no express prom- 
ise on Ames’ part to pay, buta state of facts was 
acknowledged in writing to exist, which import- 
ed the obligation, but although the law im- 
pliedthe obligation the contract washeld to be 
acontractin writing with respect to the statute 
of limitations applicable. This case covers our 
ease perfectly. There is no express promise on 
tne part of the grantee to pay $400. but there 
is a statement of facts, to wit, that the land was 
sold for the consideration of $400, which state- 
ment of facts is acknowledged in writing, and 
from which statement of facts the law imports 
the obligation to pay. In such case—the con- 
tract terms being thus acknowledged in writing— 
the statute of limitations applicable to a written 
promise applies. As stated by Cooper, C. J., in 
Washington v. Soria, supra: ‘*In either event 
the {promise of the defendant, whether it be ex- 
press or implied, is to perform a contract, the 
terms of which are written, and not unwrit- 
ten. The promise to pay is implied by law. but 
it isa promise to perform a written,and not an 
unwritten, contract.”” Wedo not see how words 
could more clearly express the principle on 
on which we rest our views of this case. The 
terins of the contract whith is to be performed 
are in writing, acknowleged by the grantee by 
his acceptance of jthe deed, and in going into 
possession thereunder. The promise to pay the 
$400 is implied by law, but it is the promise to 
perform the written contract, to wit, that he 
should pay $400 for the land conveyed. It is 
true thatin the Washington v. Soria case, supra, 
he deed recited that the grantee was to pay in 
installments, but here is no difference, in effect, 
between the recitation ina deed poll that the 
grantee will pay a certain sum in installments, 
he making no written notes to pay. but enter- 
ing into possession under the deed and the re- 
cital hat the grantor in adeed poll bas sold, and 
conveyed to the grantee a tract of land for $400. 
There is no written note in either case. but the 
terms of the contractin one, just as clearly as 
inthe other, import an obligation to pay, and 
import it in writing. ‘The recital in this deed 
that the grantor has sold and conveyed this 
tract of .land to the grantee for $400 is. in sub- 
stance and effect, the perfect equivalent of a re- 
cital that the grantor had sold and conveyed 
the grantee this tract of land, for which the 
grantee was to pay the grantor $400. In either 
case the obligation to pay is in writing, and 
section 2737 of the Code of 1892 applies. The 
same principle exactly is involved in those 
cases in which the consideration fora convey- 
ance is an assumption of a mortgage debt. Of 
that sort of Gase the court says in Atlancic Dock 
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Co.-v. Leavitt, supra: ‘In Belmont v. Coman, 
22 N. Y. 438, 78 Am. Dee. 213, Judge Comstock 
says: ‘It needs no authority to prove that if, 
in the conveyance, there are words importing 
that the grantee will pay the debt, he is deemed 
to have entered into an express undertaking to 
do so, although he does not sign or seal the in- 
strument. The acceptance of a deed containing 
such language is evidence of the most satisfac- 
lory kind that he has promised to do what the 
deed says he istodo.* In Trotter vy. Hughes 
supra, the recital was this: ‘And in consider- 
ation thereof, John A. Highes agrees to buy the 
drick house and two lots of ground, corner of 
Division and Syeamore streets for $1,400, the 
mortgage on it.“”. Afterwards adeed was exe- 
cuted in pursuance of the agreement. from 
which the recital is quoted, by Trotter, the other 
party to the agreement, to Hughes, which convey- 
ed the two lots mentioned in the contract, and then 
recites: ‘Subject nevertheless, tv a certain in- 
denture of mortgage made by Jonathan Trotter 
and wife, bearing date the 3rd of Angust, 1837, 
to Gertrude A. Stryker, to secure the payment 
of thesum of fourteen hundred dollars and in- 
terest, which mortgage forms the consideration 
money in this deed.** It was held that this reci- 
lal, *‘which mortgage forms the consideration 
money in this deed,’’ was a sufficient statment of 
the terms of the contract to make the statute of 
limitations appropriate to written promises the 
only one applicable. It seems to us that the re- 
cital in this deed andthe recital in the one before 
us are practically identical. We are therefore 
of the opinion that the court below erred in 
holding the action barred. ° 
Reversed and remanded. 


Nore.—The Acknowledgment of Payment in a 
Deed.—Undoubtedly the rule announced by the great 
weight of authority, on the question taken as the 
subject of this annotation, is to the effect that the 
clause in a deed acknowledging payment of the con- 
sideration is mere prima facie evidence, and may be 
controlled or rebutted by parol evidence. Saunders 
v. Hendrix, 5 Ala. 224; Vangine v. Taylor, 18 Ark. 65; 
Anthony v. Chapman, 65 Cal. 73, 2 Pac. Rep. 889; Col- 
lins v. Tillon 26 Conn. 368, 68 Am. Dec. 398; Callaway 
v. Hearn, 1 Houst. ( Del.) 607; Howell v. Moores, 127 Ill. 
67,19 N. E. Rep. 863; Lamb y. Donovan, 19 Ind. 40; Hall 
y. Perry, 3 Lowa, 579; Gordon’s Heirs v. Gordon, 58 
Ky. 285; Bassett v. Bassett, 55 Me. 127; Bratt v. Bratt, 
21 Md. 578; Clapp v. Tirrell, 37 Mass. (20 Pick.) 247; 
Depeyster v. Gould, 3 N. J. Eq. 174, 29 Am. Dee. 723; 
Hebbard v. Haughian, 70 N. Y. 54; Harrison v. Cast- 
ner, 11 Ohio St. 839; Allison vy. Kurtz, 2 Watts, 185; 
Perry v. Railroad Co., 45 Tenn. 188; White v. Miller, 
22 Vt. 380. The authorities which hold to a contrary 
rule state the law to be that a deed, not invalid for 
fraud in its execution and delivery, must be deemed 
to speak the real intent of the grantor, as therein 
recited, and that therefore, parol evidence should not 
be allowed to impugn the grantor’s acknowledgment 
of a valuable considerstion. Baker y. Voorhies, 6 
Mart. (N. 8.) 312: Forest v. Shores, 11 La. 416; Sue- 
eession of Thomas, 12 Rob. (La.)215; Emery v. 
Chase, 5 Me. (5 Greenl.) 232; Dickson y. Swiggett 
(Md.),1 Har. & J. 252; Spiers v. Clay, 11 N. Car. (4 





Hawks) 22; Graves y. Carter, 9 N. Car. (2 Hawks) 576 
11 Am. Dec. 756: Mendenhall vy. Parish, 53 N. Car. (8 
Jones Law) 105, 78 Am. Dee. 269; Houston, ete., Rail- 
road Co. v. McKinney, 55 Tex. 176. 

Where it is sought to show that what appears 
by the deed to be a sale was in fact a gift,the receipt 
of a consideration acknowledged therein as paid or 
to be paid may be rebutted. Gonor y. Gonor (La.), 11 

tob. 526; Davenport v. Murray, 68 Mo, 198; Johnston 

v. Taylor, 15 N. Car. (4 Dev.) 355; Richardson v. Dal- 
las (Tex.), 165. W. Rep. 622. Therefore, also on the 
question as to the bona fides of a deed, parol testi- 
mony as to its delivery is admissible to show that the 
consideration named in the deed was not in fact paid 
Coln vy, Coln, 24 8. Car. 596, 

It bas been held further that a defendant may show 
that the consideration named in the deed was not to 
be paid at all, or was not'the real consideration and 
may prove what was the actual consideration. Rhine 
v Ellen, 36 Cal. 362. 

Even where the deed provides that it “is made by 
the grantor and accepted by the grantee in full satis- 
faction of all claims of the grantee against the grant- 
ors to this date,”’ it has been held that such a stipula- 
tion is not contractual but isin the nature of a receipt 
or release, and that parol evidence was admissible 
to show the nature of the claims included therein. 
French y. Arnett, 15 Ind. App. 674, 44 N. E. Rep. 551. 
In an earlier case, however, it was held that a recital 
acknowledging payment of “all demands of every 
kind and nature whatever’ was not a receipt but 
amounted toa contract, and could not be controlled 
by parol. Hevry vy. Henry, 11 Ind. 236, 71 Am. Dee. 
354. 

It has been held, however, in Minnesota that the re - 
ceipt of a consideration recited ina deed cannot, for 
the purpose of destroying its effect or operation, be 
contradicted, except to show fraud or mistake. Me- 
Kusick v. County Commissioners, 16 Minn. 151. 
Parol evidence is certainly inadmissible for the pur- 
pose of defeating the conveyance. 

In an action for the recovery of land brought by the 
heirs of a decedent against a purchaser at a sale 
under an order of the probate court, parol evidence is 
inadmissible to prove the non-payment of the pur- 
chase money, after a conveyance has been made by 
order of the court, onthe application of the pur- 
chasers. Dugger v. Taylor, 46 Ala. 320. 

Of course, it may be shown that all of the considera- 
tion acknowledged to have been paid, was not in 
cash but was in property or the discharge of certain 
debts or the retention of certain notes or other obliga- 
tions; or that the consideration moved from some one 
else than the grantee. Somerville vy. Lee, 1 Hayw. & 
H. 30, Fed. Cas. No. 13, 172; Hair v. Little, 28 Ala. 
23 ; Steed v. Hinson, 76 Ala. 298; Carneal v. May, 
9 Ky. (2 A. K. Marsh.) 587: Morgan v. Bitzenberger 
(Md.), 3 Gill. 350; Fitzpatrick v. Hoffman, 104 Mich. 
228, (2 N. W. Rep. 849; Gist v. Davis, 2 Hill Eq. 335, 
29 Am. Dee. 89: Marks v. Spencer 81 Va. 751. 

The dissenting opinion of Truly, J.,.in the principal 
ease is aninteresting and vigorous rebuke of the argu- 
ment underlying the rule supported by the weight of 
authority. Justice Truly said: ‘In orderto arrive 
at the conclusion reached by the majority of the court, 
itis necessary (1) to admit parol proof to alter and 
change the terms and conditions of a written contract, 
though there is neither allegation nor proof of fraud 
or mistake on the part of either contracting party; (2) 
having overthrown the recital of payment in the writ- 
ten contract, to add to the promise to pay, which is 
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implied by law to exist between vendor and vendee, 
a prime lien, which is notretained by the instrument, 
and which has been expressly relinquished by the 
contract between the parties; (3) having rejected the 
written contract mutually entered into, to insert in 
the writing another, and thereby avoid the statute of 
limitations governing actions founded on unwritten 
contracts. I cannot join in this system of judicial con- 
veyancing, by which a warranty deed solemnly recit- 
ing the payment of all purchase money is converted into 
a conveyance which reserves to the vendor a lien for 
the sum stated as having been paid. Baker y. Flem- 
ing (Ariz.), 59 Pac. Rep. 101; Ahrend v. Odiorne, 118 
Mass. 261, 19 Am. Rep. 449. It is probably true that 
when the terms of a deed, as to the purchase money, 
show that it is unpaid, in whole or in part, or are 
ambiguous and indefinite, and notes or other written 
evidence of nonpayment be taken, the vendor may, if 
not estopped by waiver or conduct, assert a lien on 
the land so long as it remains the property of the 
vendee or his privies, or of subsequent vendees with 
notice; but I doubt the soundness of the reasoning 
which permits the specitic, definite recitals of a 
solemn deed to be ignored and held for naught, and 
another and different contract manufactured purely 
by parol testimony. While it is true the doctrine 
announced by the majority of the court on this 
particular point is recognized in many jurisdictions, I 
believe the contrary view to be supported by the 
sounder reasoning, and more in accord with the 
principles of equity and justice, and I prefer to align 
myself with the numerous authorities so holding. 3 
Pom. Eq. Juris. §§ 1250, 1251; Smith v. Allen (Wash.), 
50 Pac. Rep. 783, 39 L. R. A. 82,63 Am. St. Rep. 864. I 
eoncede that under certain circumstances a receipt 
can be disproved and overthrown, but this accom- 
plished, the creditor has nothing more than the right 
to proceed against his debtor, and secure a personal 
judgment for the sum due. The opinion of the court 
states: ‘The recital in this deed that the grantor had 
sold and conveyed this tract of land to the grantee 
for 400 is, in substance and effect, the perfect equiva- 
lent of a recital that the grantor had sold and con- 
veyed the grantee this tract of land, for which the 
grantee was to pay the grantor #00.’ If this state- 
ment be good law, it is useless and idle to take a 
deed reciting that the purchase money has been paid. 
How a recital that a deed is in consideraticn of $400 
‘to him paid by the said party of the second part, 
receipt whereof is hereby acknowledged,’ can be con- 
strued as ‘perfect equivalent of a recital that the 
srantor had sold the grantee this traet of land, for 
which the grantee was to pay the grantor #400,’ passes 
my comprehension. If this statement be sound or 
accurate, the acceptance of a receipt for money paid 
for property is ‘the perfect equivalent’ of a written 
promise to pay the purchase money. A novel pro- 
position, surely.” 





JETSAM AND FLOTSAM. 


INTERRUPTION OF COUNSEL BY THE COURT. 

Lord Alverston—the least talkative of judges— de- 
livered, at the annual dinner of the Union Society of 
London, a little lecture on the interruption of coun- 
sel. ‘*An absolutely silent judge,” he said, ‘is one of 
the most unpleasant judges to practice before, be- 
cause the adyocate never knows what is in his mind; 
a garrujous judge is an intolerable nuisance, because 
he lengthens the proceedings and diverts attention 








from the points inthe mind of the advocate; to strike 


the happy mean—to say just enough to indicate to 
the advocate what he should address himself to, and 
yet not disturb the advoeate, particularly if he be a 
young advocate—is a task of great difficulty. Some 
judges, including the lord chief justice himself, are 
very successful in striking this happy mean; others, 
in their desire to be rapid, are very apt to missit. 
During the hearing of Allen v. Flood in the house of 
lords, in which the question of ‘‘molesting’” was ar- 
gued, the late Lord Watson gave a striking example 
of the Socratic method. ‘I think,’ said Lord Morris, 
“the house quite understands now the meaning of 
‘molesting a man in bis business.’’’? An interruption 
by Lord Watson, however fatal to the symmetry of 
the argument, was not wholly displeasing to counsel. 
A member ofthe bar once complained to the famous 
law lord of his Socratic methods. ‘Eh, mon,” re- 
plied Lord Watson, who retained his broad Scottish 
dialect to the last, ‘‘ye should no complain of tbat, for 
I never interrupt a foll.’”’ Mr. Bryce, speaking of Sir 
George Jessel’s judicial methods in his ‘Studies in 
Biography,” says: ‘The affair was from beginning 
toend far less of an argument and counterargument 
by counsel than an investigation directly conducted 
by the judge himself, in which the principal function 
of the counsel was to answer the judge’s questions 
concisely and exactly, so that the latter might as soon 
as possible get to the bottom of the matter.” This 
method has grown very popular with certain mem- 
bers of the bench, not all of whom possess Sir George 
Jessel’s remarkable gifts. Not long ago the lord 
chancellor deemed it necessary to utter a protest 
against this increasing tendency to interrupt counsel. 
“Tf judges,” he said, ‘‘only would appreciate what an 
invaluable assistance itis to their own minds to listen 
to those who have prepared their arguments, and 
are perfectly familiar with the facts, they would 
recognize that initial listening, at all events, is most 
desirable.’”—London Globe. 








BOOK REVIEWS. 

THE STATE OF MISSOURI—AN AUTOBIOGRAPHY. 

The Missouri World’s Fair Commission has issued 
the most comprehensive volume ever published con- 
cerning this commonwealth. It is the monumental 
werk of the commission placing, as it does, in per- 
manent, concrete and entertaining form on account 
of the state’s history, resources and advantages. ‘“*The 
State of Missor ri—An Autobiography,” is the title of 
the volume. It is Missouri telling her own story, the 
imperial state speaking for herself. 

The size of ‘The State of Missouri” is six hundred 
pages. It is bound in brown silk cloth, with gold- 
stamped title, and printed upon the best paper. It 
contains over 1,300 photographs of scenes in Missouri 
history, industry, buildings, and landscape. Each of 
the ont hundred and fourteen counties is represented 
in the photographs and in the letter press. The head- 
ings tothe chapters upon the counties show repre- 
sentations of characteristic scenes from the various 
counties. The illustrations are notable for their num- 
ber, variety, and excellence. Portraits are given of 
the Missouri State oflicers, the Missouri World’s Fair 
Commissioners, and of the fourteen greatest Mis- 
sourians selected by popular vote. With the latter 
are shown realistic or symbolic pictures ty pifying 
their greatest work. For example, with the portrait 
of George C. Bingham, the artist, is shown a repro- 
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duction of one of his famous paintings, while with 
the portrait of Thomas H. Benton is presented a scene 
in the United States capitol. The frontispiece to the 
volume represents in fac simile the first reproduction 
ever made of the proclamation of President James 
Monroe, issued August 10, 1821, admitting Missouri 
to the federal Union. Maps, charts, and pen and ink 
drawings abound in the book. In colors are double 
page transportation, soil, geological and mining maps 
of the state the most complete and accurate ever pub- 
lished. There is a separate map of each county, 
showing every postoftice and the distance marked in 
miles between each. All these maps were drawn ex- 
pressly for the work. 

The book was issued under the authorship of Wal- 
ter Williams, of the Columbia Herald. Among its 
contributors are Missourians best qualified to discuss 
various subjects. H.J. Waters, dean of the Missouri 
Agricultural College, writes on Agriculture; F. B. 
Mumford, professor of animal husbandry in the State 
University, upon Live Stock; G. E. Ladd, Director of 
the School of Mines, upon Mining; L. A. Goodman, 
Seeretary of the Missouri Horticultural Society, upon 
Horticulture; G. V. Buchanan, of Sedalia, upon Ed- 
ucation; Isidor Loeb, professor of political science 
and public law in the State University, upon How the 
Commonwealth is Governed; A. E. Hackett, Director 
of the Missouri Weather Service, upon Climate; W. 
W. Marple, of St. Joseph, upon Dairying; C. F. Mar- 
but, professor of geology in the State University, 
upon Geology and Physiography; H. E. Robinson, 
president of the State Historical Society of Missouri, 
upon Missouri Chronology; Jonas Viles, instructor in 
history in the State University, upon History; W. L. 
Thomas, of Maplewood, St. Louis County, upon Man- 
ufactures and Commerce; John 8. Ankeney, Jr., in- 
structor ii freehand drawing at the State University, 
upon Art; George Lefevre, professor of zoology in 
the State University, upon Fauna; B. M. Duggar, 
professor of botony in the State University, upon 
Plant Life; Ripley D. Saunders, and William Flewel- 
lyn Saunders write of St. Louis; W. C. Winsborough 
writes of Kansas City; M. E. Mayer and Major John 
L. Bittinger write of St. Joseph; Joel T. Livingston 
writes of Joplin: William Johnston, of Springfield; 
Charles E. Yeater, of Sedalia; 8. J. Roy, of Hannibal; 
Hugh stephens, of Jefferson City; H. L. Bright, of 
Carthage; H. A. Gardner, of Webb City. The chap- 
ter on the state by counties, is prepared by R. A 
Hockens mith. 

“The State of Missouri” aims to answer concisely, 
clearly and frankly every question that can be asked 
about the commonwealth, and to answer these ques- 
tions in an interesting way. The book is a model of 
typographical excellence and is an ornament to any 
library. 

The volume is gotten up under the direction of the 
Missouri World’s Fair Commission, composed of M. 
T. Davis, of Springfield, L. F. Parker, of St. Louis; 
F. J. Moss, of St. Joseph; B. H. Bonfoey, of Union- 
ville; D. P. Stroup, of Norborne; N. H. Gentry, of 
Sedalia; J. O. Allison, of New London; W. H. Mar- 
shall, of Morrehouse; and Judge J. H. Hawthorne, 
of Kansas City. The book is from the press of E. W. 
Stephens, of Columbia, and the engravings are by the 
Michaelis Engraving Company, of St. Joseph. The 
book was issued by the Department of Publication of 
the Missouri World’s Fair Commission, of which F. 
J. Moss, of St. Joseph, is chairman. 

Eighty thousand copies of the Missouri volume will 
be distributed free by the Misscuri Commission. In 





the volume are 3,200,000 impressions in the press 
rcom, 6,400,000 folds. There are eight car loads, 150 
tons or 300,000 pounds of white paper. The typeset- 
ting requires 2,400,000 ems of type. The lines of type 
would reach ten times around the world. If the 
pages.of the volume were laid side by side instead of 
being bound in a book, they would extend 3,882 miles 
in length. It is the largest single pubiication ever 
sent out from a Missouri publishing house. 

The volume is distributed judiciously to persons 
who make application at the office of the Department 
of Publication in the Missouri State Building on the 
World’s Fair Grounds. The express charges upon 
the volume is thirty-five cents, and the Cepartment 
will send it upon receipt of this amount in United 
States postal money order or St. Louis bank draft, 
made payable to Walter Williams, editor. 








HUMOR OF THE LAW. 





Supreme Court Justice Kelly, in Brooklyn, wa® 
looking at some legal papers lately, when he said: 
‘*Who’s the plaintiff in this ease?” ‘Damftino,” re- 
plied Court Attendant Alexander Cabre. ‘‘What’s 
that?” asked Justice Kelly. ‘I answered your ques- 

ion,’ said Cabre. “The plaintiff is Guiseppe Dam 
fino.”? ‘That settles it,’ said Justice Kelly, smiling. 





A son of the Emerald Isle, who had been badly in- 
jured in a railroad accident, called to consult an at- 
torney as to what action to take against the company. 

‘**Sue them, my dear sir,” said the lawyer, “sue them 
for heavy damages.”’ 

“Sue them for damages!” exclaimed Pat, “sbur- 
and I have had damages enough already. Faith,and 
I think I had better sue them for repairs!” 


WEEKLY DIGEST. 

Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. ABATEMENT AND REVIVAL—Substitution of Repre- 
sentatives.—In case of the death of a party defendant, 
it devolves on the plaintiff, and not on the other de- 
fendants, to cause a substitution of the proper repre- 
sentative.— Wilkinson v. Vordermark, Ind.,70N,E. Rep. 
588. 

2. ACTION—Joinder of Counts.—A count on an indi- 
vidual demand cannot be joined with a count on a 
partnership demand in a declaration.—Mualsby v. Lan- 
ark Fuel Co., W. Va., 478. EK. Rep. 358. 

3. ADVERSE POSSESSION — Occupation by Married 
Couple.—A wife, occupying lands with her husband 
who was a tenant of the owner, cannot maintain a 
claim of adverse possession, without showing an ac- 
tual notice tothe owner that her possession was ad- 
verse.—Sizemore vy. Trimble, Ky., 80 8. W. Rep. 477. 


4. ALTERATION OF INSTRUMENTS—Unlawful Detainer. 
—That a lessor secured possession of leases after execu- 
tion by lessees held nut to estop it to deny validity of 
the lease on account of alterations.—Ver Steeg vy. 
Becker- Moore Paint Co., Mo., 808, W. Rep. 346. 

5. APPEAL AND ExROR—Bill of Exceptions.—It is the 
duty of the appellate court to consider errors patent on 
the face of the record without a bill of exceptions.— 
OU’ Bannon Vv. St. Louis & G. Ry. Co., Mo., 80 5. W. Rep. 
S21. 

6. APPEAL AND ERROR —Cross-Examination. — Any 
error in the admission of testimony over objection that 
it was not in rebuttal is not available on appeal.— 
Northern Alabama Ry. Co. v. Mansell, Ala., 86 Su. Rep. 
459. 

7. APPEAL AND ERROR—Dismissal After Reversal and 
Before Remittitur.—After reversal and before remit- 
titur, plaintiff, in term time of vacation, may dismiss 
the action.—Atlanta, K. & N. Ry. Co. v. Wilson, Ga., 47 
S. E. Rep. 36. 

8. APPEAL AND ERROR—Instruction Containing an In- 
correct Statement of Law.—An instruction containing 
an incorrect statement of law willnot work a reversal, 
if the verdict would have been the same if the instruec- 
tion hed been technically correct.—Henry vy. Dusseli, 
Neb., 99 N. W. Rep. 484. 

9. APPEAL AND ERROR—Notice of Appeal.—A next 
friend need not be served with notice of the minor’s 
appeal from a judgment for costs entered against both. 
—Douglass v. Agne, Iowa, 99 N. W. Rep. 550. 

10. ASSAULT AND BATTERY—Evidence as to Age of 
Female.—In a prosecution of an adult male defendant 
for an assault on a female, proof of the age of the fe- 
male is admissible to throw lighton the transaction.— 
Stripling v. State, Tex., 80S. W. Rep. 376. 

11. ASSAULT AND BATTERY—Malicious Shooting.—On 
trial for maliciously shouting, a warrant for the arrest 
of the accused, sworn out by the prosecuting witness, 
is admissible to show malice.—State vy. Sullivan, W. Va., 
47 8. E. Rep. 267. 

12. ASSAULT AND BATTERY—Protection of Premises,— 
One who owns property, whether fenced or not, has 
the right to use whatever force is necessary to protect 
it from intrusion or trespass.—Taylor v. State, Tex., 80 
8. W. Rep. 378. 

13. ATTACHMENT — Claims of Third Parties. —On a 
question of ownership of property attached, the nature 
of possession, declarations of parties as to title, and 
relationship of the parties are competent evidence.— 
Wright v. Tanner, Minn., 99 N. W. Rep. 422. 

14. ATTORNEY AND CLIENT—Collection Under Exe- 
cution.—Judgment creditor held to have ratitied act of 
attorney in enforcing payment by means ofan execu- 
tion.—Florence Cotton & Iron Co. v. Louisville Banking 
Co., Ala., 36 So. Rep. 456. 

15. BANKRUPTCY — Insolvency. — Insolvency, within 
bankrupt law, is insufficiency of assets, at fair valua- 
tion, to pay debts.—Summerville v. Stockton Milling 
Co., Cal., 76 Pac. Rep. 243. 





16. BANKRUPTCY—Jurisdiction of State and Federal 
Courts.—An adverse claimant to property in the hands 
of a referee in bankruptcy may sue ina state court and 
try title to the property, but cannot take the property 
in specie out of the possession of the court or its agent. 
—Crosby v. Spear, Me., 57 Atl. Rep. 881. 


17. BANKRUPTCY —Rights of Materialmen.—Voluntary 
bankruptcy proceedings on the part of building con- 
tractors, prior to lien being filed for material furnished 
to them, do not affect the right of materialmen to file 
and enforce their lien.—Crane Co. v. Smythe, 87 N. Y 
Supp. 917. 


18. BENEFIT SOCIETIES—Designation of Beneficiary — 
Designation of his mother as beneficiary by member of 
beneticial association held unaffected by his subsequent 
marriage.—Sheehan v. Journeymen Butchers’ Protect- 
ive & Benevolent Assn., Cal., 76 Pac. Rep. 238. 


19. BENEFIT SOCIETIES — Violating State Statutes.— 
Where a fraternal benefit association has elected direc- 
tors or other officers in violation of the statute, the as- 
sociation will be enjoined from transacting further 
business until this error is corrected.— State v. Bankers 
Union of the World, Neb., 99 N. W. Rep. 531. 


20. BILLS AND NOTES—Payment in Chattels.—An in- 
dorsement on a note, “Interest paid up to lst of Jan 
1903,”’ will, in the absence of contrary proof, be taken to 
be evidence of payment.—Iberia Cypress Co. v. Christen, 
La., 36 So. Rep. 491. 


21. CANCELLATION OF INSTRUMENT — Deed Procured 
Through Fraud.— Where a deed is procured through 
fraud and undue influence, there is no equity in favorof 
grantee therein for reimbursement for expenditures 
made on the property.—Jinks v. Moppin, Tex., 808. W. 
Rep. 390. 


22. CARRIERS—Care Required in Expelling Passenger. 
—Carrier is bound to exercise reasonable care, in ex- 
‘pelling a trespasser, to avoid unnecessary injury.— 
Klenk v. Oregon Short Line R. Co., Utah, 76 Pac. Rep. 
214. 

23. CAKRIERS—Delay in Shipment.—In action against 
carrier, an instruction that it was its duty to complete 
the contract within a reasonable time, in the absence of 
evidence showing negligence in that regard, held er 
roy.—Missouri, K. & T. Ry. Co. of Texas v. Jenkins, 
Tex., 80S. W. Rep. 428. 


24. CARRIERS—Failure to Stop.—The measure of dam 
ages for failure to stop trains a sufficient time to allow 
passenger to get on is such sum as will fairly compen- 
sate her for time lost, expense incurred, or personal n- 
convenience.—Mobile & O. R. Co. v. Reeves, Ky., 80 8. 
W. Rep. 471. 


25. CARRIERS—Measure of Damages for Delay in Ship- 
ping Household Furniture.—The measure of damages 
for delay inthe delivery of household necessities by a 
carrier isthe reasonable value of the use of the prup- 
erty during the delay.—Missouri, K. & T. Ry. Co. of 
Texas v. Clifton, Tex.,50 S. W. Rep. 386. 


26. CARRIERS—Notice to Consignee of Arrival of 
Freight.—The liability of a carrier does not terminate 
until notice of the arrival of the goods at their destina- 
tion has been given the consignee, irrespective of any 
custom on the part of the railroad not to give such no- 
tice.—Gulf & C. R. Co. v. Fuqua & Horton, Miss., 36 So. 
Rep. 449. 

27. CARRIERS — Return Excursion Tickets. — A condi- 
tion on a return excursion ticket requiring the holder to 
identify herself as the original purchaser held reason- 
able and valid.—Baltimore & O. 8. W. Ry. Co. v. Hudson, 
Ky., 80S. W. Rep. 454. 

28. Ca RIERS — Riding on Foot Board —Negligence is 
not legally to be inferred from the use of the foot board 
by a passenger on a street car when a seat can be ob 
tained, or to reseat himself.—Kreimelmann vy. Jourdan 
Mo., 80S. W. Rep. 323. 
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29. CARRIERS—Through Shipments. — Where stock is 
shipped over connecting lines under a through contract 
of shipment, both carriers are liable for the damages oc- 
casioned by either.—Texas & P. Ry. Co. v. Andrews, 
Tex., 80S. W. Rep. 390. 


30. CHATTEL MORTGAGES — Right to Possession.—A 
chattel mortgage does not pass title to the mortgagee, 
or give him right to possession of the mortgaged prop- 
erty before the debt becomes due, unless the mortgage 
so provides.—Summerville v. Stockton Milling Co.,Cal., 
76 Pac. Rep. 243. 


31. CONSPIRACY—Nature of Crime Charged.—An in- 
dictment for conspiracy held not defective, on the the- 
ory that it showed that the conspiracy had been merged 
in thecrime of obtaining money by false pretenses.— 
People v. Weichers, 87 N. Y. Supp. 897. 

32. CONSTITUTIONAL LAW — Powers of State to Protect 
Shellfish —The state legislature nas power to prohibit 
residents or non-residents from taking shellfish from 
the waters of a particular county.—Brooks & Taylor v. 
Tripp, N. Car., 47S. E. Rep. 401. 

33. CONSTITUTIONAL LAw—Street Improvements. — 
Sess. Laws, 1897, p. 219, § 30, providing for a levy of 
street assessments in proportiont> area, held not un- 
constitutional as depriving property owners of their 
property without due process of law.—MeMillan v. City 
of Butte, Mont., 76 Pac. Rep. 203. 

84. CONTRACTS — Discovery of Fraud.—A person who 
has been defrauded owes no duty to exercise vigilance 
in discovering fraud and taking prompt steps to re- 
scind the contract induced thereby.—Slayback v. Ray- 
mond, 87 N. Y. Supp. 931. 

35. CONTRACTS — Liability of Obligors. — Contract ex- 
ecuted by one obligor as trustee for other obligors held 
enforceable against oblig rs who did not join in the ex- 
ecution.—Landers v. Foster, Wash., 76 Pac. Rep. 274. 

46. ConvicTs—Abolishment of Convict Camp —Where 
the governor abolished the convict camp of one of the 
incorporators, and divided thé convicts apportioned to 
it among the other incorporators, it gave the corpora- 
tor whose camp was thus abandoned no right of action 
against the corporation or against the other incorpora- 
tors.—Dade Coal Co. v. Penitentiary Co. No. 2, Ga.,478. 
E. Rep. 338. 

37. CORPORATIONS—Action Against Officers by Minori- 
ty Stockholders.—Demand on the officials of a corpora- 
tion to bring suit for funds is not acondition precedent 
to action by the minority stockholders.—McConnell vy. 
Combination Min. & Mill. Co., Mont., 76 Pac. Ref. 194. 

38. CORPORATIONS—A ppointmeént of Receiver.—A re- 
ceiver for a business corporation denied, where the 
allegations of a stockholder as to misapplication of 
property and a violation of his rights are not sustained 
by the evidence.—Sheehan v. ©’Rourke Iron Works, 
La., 36 So. Rep 495. 

39. CORPORATIONS—Authority of Manager to Contract 
for Labor.—It is within the apparent authority of a 
general manager of a business to contract for labor.— 
Forked Decr Pants Co. v. Shipley, Ky., ‘80S. W. Rep. 
476. 

40. CORPORATIONS — Reduction of Capital Stock. — 
Where corporation holding stock in railway companies 
reduced its capital stock, stockholders held entitled to 
their proportionate share of the railway stock.—Con- 
tinental Securities Co. v Northern Securities Co., N. J., 
57 Atl. Rep. 876. 

41. COUNTIES—Payment of Warranton Special Fund. 
—A county treasurer held bound to pay a warrant di- 

ecting him to pay the same out ofa special fund, if he 
has such fund in his hands applicable to the warrant.— 
Martin v. Clark, N. Car., 47 8. E. Rep. 397. 

42. CoUuRTS — Bankruptcy. — Where a court, state or 
ederal has taken into its jurisdiction a specific thing, 
no court, except one having a superior jurisdiction, can 
interfere with that possession.—Crosby v. Spear, Me., 57 
Atl. Rep. 881. 





43, CUSTOMS DUTIES—State Export Tux on Shellfish.— 
Laws 1902, p. 723, ch. 414, assessing a tax on shellfish 
shipped out of the county, held not unconstitutional on 
the ground that such tax is a tax on exports.—Brooks & 
Taylor v. Tripp, N. Car., 47 8. E. Rep. 401. 


44. DaMAGES—License to Cut Logs.—The rule of dam- 
ages, where the true owner of logs and timber replevies 
them from one who had obtained a license to cut tke 
same from a third person, in an action by the licensee 
against such third person, determined.- Pierce v. Ban- 
ton, Me., 57 Atl. Rep. 889. 


45. DEATH—Action for Negligent Killing Under Ten- 
nessee Statute.—In an action by a wife for the negligent 
killing of her hasband under the Tennessee statute, 
children are improperly named as beneficiaries.—At- 
lanta, K. & N. Ry. Co. v. Wilson, Ga., 47S. E. Rep. 366. 

46. DISCOVERY—Inspection of Letter Press Copies.— 
A provision ofan order granting plaintiff the right to 
inspect letter-press copies of the original letters in de- 
fendant’s possession, which plaintiff was also entitled 
toinspect, held erroneous —State v. District Court of 
Silver Bow County, Mont., 76 Pac. Rep. 2/6. 


47. DISMISSAL AND NONSUIT—Discontinuance.— Action 
of the trial judge in marking a Cause “settled” held 
equivalent to a discontinuance of the action.—Pomer- 
anz Vv. Markus,$7 N. Y. Supp. 941. 

48. DISMISSSAL AND NONSUIT—Want of Jurisdictional 
Amount.—Where penalty claimed is not recoverable, 
and damages are not within jurisdiction, it is proper 
for district court to sustain demurrer and dismiss 
cause.—St. Louis Southwestern Ry. Co. of Texas v. Hill 
& Morris, Tex., 808. W. Rep. 368. 

49. DISMISSAL AND NoNsvuIT—When Allowed.—Where 
plaintiff suffered a nonsnuit, with leave to reinstate, and 
therafter the nonsuitis set aside and the cause rein- 
stated without notice todefendant, a refusal to dismiss 
is proper.—Turk v. Shein, W. Va..47 8. E. Rep. 253. 

50. DIVORCE—ASsigoment of Life Insurance.—A judg- 
ment of divorce, which awards to the wife a money 
judgment against the husband, does not give the wife 
any right in or lien on a poliey on the life of the hus- 
band assigned to the wife.—-Hatch v. Hatch, Tex., 80 § 
W. Rep. 411. 

51. DivorcE—Refusal of Sexual Intercourse.—Refusal 
of wife to grant husband intercourse held not cruel 
treatment under divorce statute, when husband 1s old 
and virility impaired.—Varner vy. Varner, Tex.,£0S. W. 
Rep. 386. 

52. EJECTMENT — Estoppel to Deny Title. —Where 
plaintiffs in ejectment claimed title froma husband and 
wife under different rights, plaintiffs held estopped to 
deny that the husband was the holder of the legal title 
at a date specified.—McGuire v. Whitt, Ky., 80S. W. Rep. 
474. 

53. Equiry—Right to Retain Jurisdiction.—A court of 
equity, having obtained jurisdiction of an action for one 
purpose, may retain that jurisdictian for all purposes 
necessary tothe complete protection of the plaintiff’s 
rights.—McConnell v, Combination Min. & Mill. Co., 
Mont... 76 Pac. Rep. 194. 

54. EVIDENCE — Formation of New Counties. — The 
court will take judicial notice of the counties of the 
state and their boundaries, as fixed by statute, and of 
the public surveys made by the state and published by 
its authority.—Zimmerman v. Brooks, Ky., 80S. W. Rep. 
443, 

55. EVIDENCE — Fraudulent Misrepresentation. — 
Fraudulent misrepresentations as toa material fact to 
induce written contract may be proved by parol.—Mc- 
Crary Vv. Pritchard, Ga., 47 S.E. Rep. 341. 

56. EVIDENCE — Minutes of Stockholders’ Meeting.— 
Minutes of a stockholders’ meeting consisting of sepa- 
rate sheets of paper pinned to the leaves of a record 
book, are insufficiently identified to make them admis- 
ible.-—McConnell v. Combination Min. & Mill. Co., 
Mont., 76 Pac. Rep. 194. 
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57. EXECUTORS AND ADMINISTRATORS — Administra- 
tion Bond.—Sureties on administrator’s bond held not 
entitled to take advantage of inaccuracy in letters and 
order in not describing administrator as one with the 
will annexed.—Ellyson v. Lord, lowa, 99 N. W. Rep. 582. 


58. EXECUTORS AND ADMINISTRATORS—Delegation of 
Authority.—An administrator cannot ratify an act done 
by his agent which the administrator himself had no 
authority to do —Rice v. Conwill, Tex., 80S. W. Rep. 393. 


59. EXECUTORS AND ADMINISTRATORS — Sales te Pay 
Annuities —Without specific approval by court, reten- 
tion by administrator of funds which were set apart to 
secure annuities could not be treated as investinent, so 
as torelieve administrator from liability as such.—El- 
lyson vy. Lord, lowa, 99 N. W. Rep. 582. 


60. EXECUTORS AND ADMINISTRATORS — Use and Oc- 
cupation.—A nephew, having permitted his impecu- 
nious uncle to reside on certain real estate which the 
nephew controlled, held not entitled to recover for use 
and occupation thereof against his uncle’s estate.— 
Genet v. Willock, §7 N. Y. Supp. #38. 

61. FIRE INSURANCE — Failure to Return Unearned 
Premium.—Failure to return unearned premium held 
not waiver of forfeiture of policy of fire insurance for 
removal of insured property without the insurer’s con- 
sent indursed.—Miller v. Insurance Co. of North Amer- 
ica, Mo., 80 S. W. Rep. 330. 

62. FIRE INSCRANCE—Reprcsentations. — If a repre- 
sentation ina fire policy partly fails, but is true or is 
complied with so far as essential tothe risk insured 
against, the policy remains in force.- Burge Bros. v. 
Greenwich Ins. Co., Mo., 50S. W. Rep. 342. 

63. FORCIBLE ENTRY AND DETAINER — Constructive 
Possession.—Constructive possession held sufficient to 
authorize an action of unlawful entry and detainer.— 
Mansfield v. Northcut, Tenn., 80 8. W. Rep. 437. 

64. FRAUDS —Sufficiency of Evidence.—In an actien for 
damages for false representations, the mere improka- 
bility of plaintiff's evidence does not warrant the court 
in taking the question from the jury.—Hubbard v. Me- 
Lean, Wis., 99 N. W. Rep. 465. 


65. FRAUDS, STATUTE OF—Sale of Land.—The surren- 
der of possession and abandonment of a lease of land, 
part of the consideration of the purchase of land, con- 
stitute part performance, taking the contract out of the 
statute of frauds.—Yule v. Fell, lowa,99N W. Rep. 559. 


66. GAMING — Illegal Consideration for Check.—A re- 
covery on checks drawn for obtaining money for the 
purpose of betting ona game of cards will not be al- 
lowed.—Jones v. Akin & Akin, Tex., 80 8. W. Rep. 385. 

67. GUARDIAN AND WARD—Appoiniment.—Guardian- 
ship of child awarded to one, not a relative, with whom 
child had lived, although the other applicant was a 
relative.- Willet vy Warren, Wash., 76 Pac. Rep. 273. 

68. GUARDIAN AND WARD—Loan of Ward’s Money — 
The fact that borrowers of a ward’s money pay a com- 
mission to the guardian does not entitle the ward to 
damages.—Townsend v. Stern, lowa, 99 N. W. Rep. 570. 

69. GUARDIAN AND WaRD— Wrongful Use of Funds— 
A guardian held entitled to commission cn the income 
of the funds in his hands, though he uscd such funds in 
his own business, where he made regular reports charg- 
ing himself witb 6 per cent. interest thercon.—Fisherv. 
Brown, N. Cur., 47 §. E. Rep. 498. * 

70. HIGHWAYS—Estoppel to Question.—One who rec- 


ognizes public road by petitioning forits change is es- - 


topped from questioning the legality of its establish- 
ment.—Kelly v. State, Tex., £0 S. W. Rep. 382. 

71. HiGHWAYs — Title of Prescription.—Title to a road 
over private property was bot obtained by 20 years’ ad- 
verse user, where during that period it had been 
blocked for months, and sometimes years, ata time.— 
Town of Rolling v. Emrich, Wis., 99 N. W. Rep. 464. 

72. HOMICIDE — Self-Defense.—Where defendantina 
prosecution for murder was the aggressor, he was not 





excusable for killing in self-defense, unless he had re- 
treated, and endeavored to avoid the necessity of killing 
his antagonist to preserve his own life or escape great 
bodily injury.—State v. Smith. lowa, $9 N. W. Rep. 579. 


73. HOMICIDE — Viewing Scene of Crime.—Pe1mitting 
the jury, in a prosecution for murder,'to view the scene 
of the homicide, is a matter of discretion.—Mise v. Com 
monwealth, Ky., 808. W. Rep. 457. 

74. HUSBAND AND WIFE — Community Property. — In 
an action on bond given by a widow tor community 
property, Where defendant suretics claimed that the 
proceeds of the property had been used by the widow 
to support the children, certain evidence held inadmis- 
sible on that issue.—Neaves v. Griffin, Tex.,60 S. W. 
Rep. 420. 

75. INFANr®S— Gambling Transactions.—In an action 
by a minor to rescind transactions alleged to be gamb- 
ling ones, he was entitled to an investigation by which 
the jury might determine whether or not the transac- 
tions were gambling ones.—Braucht v. Graves-May Co., 
Minn. , 99 N. W. Rep. 417. 

76. INSANE PERSONS—Inguisition.—A return in pro- 
ceedings for an inquiry into the mental capacity of an 
alleged lunatic held such that the inquisition would be 
set aside —/n re Dayton, N. J., 57 Atl. Rep. 871. 

77. INTOXICATING LIQUORS — Nuisances. — Decree en- 
joining intoxicating liquor nuisance held warranted, 
though there was no proof of actual sales.—State v. 
Dominissee, Iowa, 99 N. W. Rep. 561. 

78. JUDGES—Title to Office.— The office of police judge 
or police magistrate of acity is called into cxisterce by 
the constitution, and a statute changing the term and 
salary of such officer is unconstitutional.—State v. 
Moores, Neb., 99 N. W. Rep. 504. 

79. JUDGMENT—Service, Error in Return.—If sérvice 
of summons has actually been made on defendant, and 
the time given him to answer, that error was made in 
the return day of the summons is an irregularity which 
does not render the judgment void. Jonesv. Danforth, 
Neb., 99 N. W. Rep. 495. 

80. KIDNAPING — Evidence Necessary to Secure Con- 
viction —To convict of enticing a child away from its 
parents, it is sufficient to find beyond a reasonable duubt 
that it was the inteutof defendant to either detain or 
steal the child from her father.—Gould v. State, Neb., 
99 N. W. Rep. 541. 

81. KIDNAPPING — Testimony of Caild. —§On trial for 
child stealing, itis proper to allow tbe child to testify 
that she would not have gone away but for the induce- 
ments of defendant.—Gould vy, : tate, Neb., 09 N. W. Rep. 
541, 

82. LANDLORD AND TENANT—Agreement as to Crops.— 
A provision ina lease of crops that the crops should 
remain the property of the lessor until harvested is 
valid between the parties.—Sunmmerville vy. Stuckton 
Milling Co., Cal., 76 Pac. Rep 24%. 

83. LANDLORD AND TENANT—Assumption of Lease.— 
Where a third party is in possession of leased premises 
under the lessee, the law presumes that he has assumed 
the obligations thereunder.— Weide vst. Paul Boom, 
Co., Minn., 99 N. W. Rep. 421. 

84. LANDLORD AND TENANT—Holding Over Undcr Op- 
tion to Renew Lease —Mere holding over under a lease 
which gives the lessee an opticn to rent the preises 
for four years longer held insufficient to establish the 
exercise of the option.—Spangler v. Rogers, Iowa, 99 N. 
W. Rep 580. 

85. LANDLORD AND TENANT—Lease of Land for One 
Year.—A lease of land for a year, not being within the 
statute of frauds, may be proved by testimony of the 
lessor and lessee that it was made.—Yule v. Fell, lowa, 
99 N. W. Rep. 559. 

86. LANDLORD AND TENANT—Monthly Tenancies —In 
case of a monthly tenancy, where first payment was to 
the Ist of the next month, the tenancy is deemed to run 
from Ist of each month to the list of the next —Ver 
Steeg v. Becker-Moore Paint Co., Mo.,80 8. W. Rep. 346. 
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87. LIFE INSURANCE—Divorce of Parties.—The rule 
that a wife’s interest as assignee ofa policy on her 
husband’s life ceases on the divorce of the parties is 
applicable to an endowment policy issued to the hus- 
band.—Hatch v. Hatch, Tex., 808. W. Rep. 411. 

8%. LIMITATION OF ACTIONS—Constructive Trusts.— 
Admission by constructive trustee of receipt of money 
for another held not to make trust continuing one, so as 
to postpone limitations until knowledge of repudiation 
by him was brought home to cesiuique trust.—Bridgens 
v. West, Tex., 808. W Rep. 417. 

80. LIMITATION OF ACTIONS—Sale Under Execution.— 
Where plaintiff, avter vacation of judgment, sues to re- 
cover the proceeds of a sale of sis property under exe- 
cution, his right of action accrued when the judgment 
was vacated.—Fenneryv Kime, Neb., 99 N. W. Rep. 48%. 

90. LIMITATION OF ACTIONS— Tolling the Statute.—A 
suit in a court having jurisdiction is not void, and when 
the petit‘on is seasonably served, tolls the statute.— 
Atlanta, K. & N. Ry. Co. v. Wilson, Ga., 47 S. E. Rep. 366. 

91. Lis PENDENS—Change of Venue by Agreement.— 
Change of {venue by agreement of a suit for land, 
brought in the county in which it is situated, held not 
to destroy the force of the suit as dis pendens in such 
county.—Jones v. Robb, Tex ,808. W Rep. 395. 

92. LOGS AND LOGGING—License to Cut Timber—A 
license to enter and cut timber held not to become irre- 
vocable by outlay of m>ney.—Mine La Motte Lead & 
Smelting Co. v. White, Mo.,80S. W. Rep 356. 

98. MANDAMUS-—County Treasurer.—The issuance, in 
mandamus to compel a county treasurer to pay a war- 
rant, of an alternative mandamus, with an order to 
show cause why a peremptory writ should not issue, 
held not prejudicial to him.— Martin v. Clark, N. Jar., 47 
8. E. Rep 397. 

94, MASTER AND SERVANT—Authority of Foreman.— 
One who directed an employee to go to work where 
the wall of a brick kiln fell on him held to have 
had authority as a foreman, though the proprietor was 
in the yard, but 100 yards away.— Browning v. Kasten, 
Mo.,*0 8. W. Rep. 354. 

95. MASTER AND SERVANT—Bridge Watchman and En- 
gineer as Fellow-Servants.—Bridge watchman held not 
to assume risk of trains running at unusual speed with- 
out warning and wi hout engineer’s keeping reasonable 
lookout.—San Antonio & A. P. Ry. Cu. v. Brock, Tex., 80 
8. W. Rep. 422. 

96. MASTER AND SERVANT— Discharge of Servant.— 
An employee, wrongfully discharged before end of the 
term, may sue before the expiration of the term for 
the contract price of the remainderof the term, less 
what he might have earned elsewhere by reasc nable 
diligence.— Forked Deer Pants Co. v. Shipley, Ky , 80 
8. W. Rep. 476. 

97. MASTER AND SERVANT — Fellow-Servants. — An 
employee of a railroad, whose duty it was to wheel 
goods from freight cars that w re being unloaded, held, 
under Rev. St. 1895, art. 4560g, not a fellow-servant with 
the “sealer” of cars — Missouri, K. & T. Ry. Co. v. 
Hutchens, Tex., 80 8S. W. Rep. 415. 

98. MASTER AND SERVANT—Fellow-Servants in Woolen 
Mill.—A girl employed in a woolen mill not a fellow- 
servant of the weavers.—Maytfield Woolen Mills v Fra- 
zier, Ky., 80S. W. Rep. 456. 

90. MASTER AND SERVANT—Infant Employee Assum- 
ing Risk.—Girl, between 15 and 16 vears of age held 
qualified to ussume the risk of injury from machine 
which she operated.—Sitts v. Waiontha Knitting Co., 87 
N.Y.Supp 911. 

100. MASTER AND SERVANT—Knowledge of Dangerous 
Place —A servant, injured owing tothe fact that he 
stood in a dangerous place, held not entitled to recover 
because the master had told him it was the proper po- 
sition for him to take.—Luckey v. Scofield, N.J., 57 Atl. 
Rep. 870. 

101. MASTER AND SERVANT — Knowledge of Fellow- 
Servant’s Incompetency —A conductor on a street car, 





who has knowledge of the incompetency by reason of 
intemperance of the motormanon his car, assumes the 
risk of working with such motorman.—White v. Lewis 
ton & Y. F. Ry. Co ,87 N.Y. Supp. 901. 


102. MASTER AND SERVANT—Presumption as to Fur- 
nishing Safe Appliances —There isa presumption that 
employer has discharged his duty in providing for 
employee suitable appliances —Glassecck v. Swofford 
Bros. Dry Goods Co., Mo., £0 8. W. Rep. 264. 


107. MANDAMUS—Tax Levies.—It is no defense to man- 
damus to compel a city to levy a tax to pay bonds that 
relator owned only a portion of the issue.—T rritory v. 
City of Socorro, N. Mex., 76 Pac. Rep. 283. 


104. MANDAMUS— When Writ Fails to Show Neglect of 
Duty.- Where a writ of mandamus fails to show refusal 
or neglect to perform official duty, it is not error, on 
demurrer, to dismiss the action and render judgment 
agaist relator for costs.—State v. Sams, Neb., 99 N. W. 
Rep. 544. 

105. MASTER AND SERVANT —Brakeman, Assumed 
Risk.— Beakeman, fatally injured by negligence of 
switching crew In kicking car against standing train, 
held not to have assumed the risk.—Chicago & E. I. Ry. 
Co. v. White, Ill., 70 N. E. Rep. 588. 

106, MASTER AND SERVANT — Exposed Cogwheels — 
A master is not bound tofurnish the best knuwn ma- 
chinery, implements and appliances, but only such as 
are reasonably fit and safe, and as are in general use.— 
Marksv Harriet Cotton Mills, N.Car., 47 8. EK. Rep. 432. 

107. MASTER AND SERVANT— Placing of Torpedo on 
Railroad Track.—The placing of a torpedo on railroad 
track at a flug station, held a violation of a rule author- 
izing employee injured thereby to recover.— Illinois 
Central R. Co. v. Burton, Ky.,79S W. Rep. 281. 

108. MASTER AND SERVANT — What Law Governs in 
Action for Negligence.—The right to recoverin an ac- 
tion action against a master for injuries to a servant is 
to be governed by the law of the state where the injury 
occurred — Sartin v.Cri gon Short Line R Co., Utah, 
76 Pac. Rep. 219. 

109. MECHANICS’ LIENS — Sufticiency.—Description of 
property in a building contract providing for a lien held 
sufficient.—D. June & Co. v. Doke, Tex.,80 8S. W. Rep. 
402. 

110. MORTGAGES — Contribation.—Two persons, pur- 
chasing at a judicial sale separate parcels of land sub- 
ject to a common mortgage, must as between them- 
selves, pay itin proportion to the value of their respect- 
ive parcels.—Senft v. Vanek, Ill ,70 N. E. Rep. 720. 

111. MORTGAGES — Conversion into Deed by Parol 
Agreement.—A deed executed as a mortgage, cannot be 
converted intoa deed bya subsequent parol agree- 
ment.—Keller v. Kirby, Tex., 79 8. W. Rep 82 

112. MORTGAGES—Deed Absolute on Face.—Deed abso- 
lute on its face, given as security for a debt, held a 
mortgage, which the debtor ts entitled to have released 
by reconveyance, on payment of the debt.— Grogan v. 
Valley Trading Co., Mont., 76 Pac. Rep. 211. 

113. MORTGAGES— Failure to Satisfy.—A request to sat- 
isfy certain mortgages held sufficient to sustain an ac- 
tion to recover a statutory penalty for failure to com- 
ply therewith.—Henderson y. Wilson, Ala., 36 So. Rep, 
516. 

114. MORTGAGES—Quiceting Title.—A grantee, who has 
assumed to pay an appurent lien on real estate, cannot 
have her title quieted against such lien #s not enforce- 
able against her grantor.—McGregorv Eastern Build- 
ing & Loan Assn., Neb., 99 N. W. Rep. 509, 

115. MORTGAGES—Sale Void for Want of Notice.— 
Where a mortgage sale is void for want of proper no- 
tice, a new sale may not be had sfter the secured note is 
barred —Ford v. Nesbit, Ark., 79 S. W. Rep. 793. 


116. MUNICI?a®L UUOKPORATIONS — Assessment for 
Sewer Improvements.—Judgmentof city council in con- 
firming an assessment for a sewer is conclusive on 
property owners in a collateral proceeding, in the ab- 
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sence of jurisdictional defects in the council’s action.— 
Boyce v. Tuhey, Ind., 70 N. E. Rep. 581. 

117. MUNICIPAL CORPORATIONS—Levy of Special As- 
sessment.—A city ordinance for the levy of special as- 
sessments will operate prospectively only, in the ab- 
sence of anything showing an intent to give it a retro- 
spective effect.—Martin v. City of Oskaloosa, Iowa, 99N. 
W. Rep. 557. 

118. MUNICIPAL CORPORATIONS — Street Grading.—A 
city held liable for the act of its street commissionerin 
filling a street opposite plaintiff's property, sothat a 
large amount of filling was thrown thereon.—Bunker v. 
City of Hudson, Wis.,99 N. W. Rep. 448. 

119. MUNICIPAL CORPORATIONS—Street Improvement. 
—The removal by a city, when grading a street, of shade 
trees within the roadway, does not renderit liable to the 
abutting owner.—Colston v. City of St. Joseph, Mo., 80 
8. W. Rep. 590. 

120. MUNICIPAL CORPORATIONS — Street Improve- 
ments.—Where acity is authorized to make improve- 
ments, and noticeis given to property owners as re- 
quired by law, and the property owners do not appear, 
they are estopped to question the regularity of the as- 
sessment.—Ferry v. City of Tacoma, Wash., 76 Pac. Rep. 
277. ° 

121. NAMES — Harmless Error. — That the Christian 
name of signer of a notice of lien was not written out in 
full does not render the notice a nullity.—Pearce v. Al- 
bright, N. Mex., 76 Pac. Rep. 256. 

122. NEGLIGENCE—Contributory Negligence of Stupid 
Child.—In an action for injuries to a dull boy, thirteen 
years of age, an instruction that his contributory negli- 
gence, if any, should be measured by the care required 
of a boy of his age and intelligence, was correct.—Hous- 
ton & T. C. R. Co. v. Bulger, Tex., 808. W. Rep. 557. 

123. NEGLIGENCE—Persons Non Sui Juris.—The jury 
may find thata boy 71-2 years of age is not chargeable 
with contributory negligence.—Fritsch v. New York & 
Q. C. Ry. Co.,87 N. Y. Supp. 942. 

124. NEGLIGENCE—Sudden Peril.—A person, placed in 
peril by the negligence of another, held not guilty of 
contributory negligence because he failed to exercise 
the care a prudent person would have exercised.—Saun- 
ders v. Missouri, K. & T. Ry. Co. of Texas, Tex., 80 8. W. 
Rep. 387. 

125. OFFICERS—Right to Office.—The right to an office 
occupied by one claiming title thereto under a cer- 
tificate of election cannot be determined ina suit by an 
adverse claimant for the salary.—State v. Moores; Neb., 
99 N. W. Rep. 504. 

126. PARTITION — Homestead. — Where dower and 
homestead had been assigned to defendant, a partition 
decree ordering the property sold free from such dower 
and homestead interest, without defendant’s written 
consent, required by Hurd’s Rev. St. 1901, ch. 106, § 22, 
held error.—Joest v. Adel, Il]., 70N. EK. Rep. 638. 

127. PARTITION — Partnership, Action at Law —One 
partner cannot maintain an action at law against an- 
other for the amount found due in a suit for an account- 
ing, unless the latter is guilty of fraud.—Milligan vy. 
Mackinlay, Ill., 70 N. E. Rep. 685. 

128. PARTITION—Right of Survivor to Community 
Property. — Where property is divisible in kind, the 
right may be sold, but cannot be partitioned by licita- 
tion, without defeating the purpose of the enactment 
granting the survivors the usufruct. — Succession of 
Glancey, La., 36 So. Rep. 483. 


129. PARTNERSHIP — Rights of Beneficiaries of De- 
ceased Member.—Stockholders of a corporation held 
proper parties toa suit by beneficiaries of a deceased 
partner of a firm, to which the corporation succeeded, 
to compel itto permit plaintiffs to participate in the 
ownership of the corporation.— Rowell v. Rowell, Wis., 
99 N. W. Rep. 473. 

130. PAUPERS—Son’s Liability for Mother’s Support.— 
The moral obligation of a son to reimburse atown for 
his mother’s support is not a sufticient consideration 





for his promise to pay for the same.—Inhabitants of 
Freeman v. Dodge, Me., 57 Atl. Rep. 884. 

131. PRINCIPAL AND AGENT—Implied Authority ~ 
Agent forone conducting a beer business held not to 
have authority to purchase whisky onthe principal’s 
credit.—Hackett v. Van Frank, Mo.,79S. W. Rep. 1013. 

132. PRINCIPAL AND AGENT — Dealing With Property 
as Principal.—Where an agent makes a contract to sub- 
serve his own purpose, and deals with the property as 
his own, he will be regarded as a principal.—Temple v. 
Pennell, Iowa, 99 N. W. Rep. 567. x 

133. PRINCIPAL AND AGENT — Liability for Goods Pur- 
chased by Agent.—If a principal receives goods pur- 
chased by an agent and appropriates them to his use, he 
is liable therefor unless he can show that he furnished 
his agent with the necessary funds, but thatthe agent 
bought on credit, of which act the principal had no no- 


_tice.—Brittain v. Westhall, N. Car ,47S. E. Rep. 616. 


134. PRINCIPAL AND AGENT—Notice to Agent’s Messen- 
ger.—Notice toa mere messenger in a transaction, who 
is not acting as agent therein,is not notice to his em- 
ployer.—Booker v. Booker, IIl., 70 N. E. Rep. 709. 

135. PRINCIPAL AND AGENT — Ostensible Authority.—A 
principal is not bound by the agent’s contract beyond 
the limitations of his authority, when the limitations 
are known to the other party.—Forked Deer Pants Co. 
v. Shipley, Ky., 80S. W. Rep. 476. 

136. PRINCIPAL AND AGENT — Reimbursement for Ex- 
penses.—Agent, who took title in his own name, held, 
on judgment for possession being rendered against him 
at suit of his principal, entitled to be reimbursed for his 
expenditures in obtaining title.—Jobnston v. Gerry, 
Wash., 76 Pac. Rep. 258. 

137, PRINCIPAL AND SURETY — Contribution Between 
Sureties.—The mere fact that one became a surety at 
the request of aco-surety does not relieve him from 
liability to the latter for contribution.—Bishop v. Smith, 
N. J., 57 Atl Rep. 874. . 

128. PRINCIPAL AND SURETY — Set-off.—In a_ suit 
against the surety of a note, he could not set off a claim 
onopen account due the principal by the plaintiff, as- 
signed to the surety afterthe suit was brought.—EKwen 
v. Wilbor, Il., 70 N. BE. Rep. 375. 

139. RAILKOADS—Crossing Injuries.—It is not negli- 
gence with respect to strangers for a railroad to run its 
trains overa crossing inthe country, away from any 
station or town, at any rate of speed it sees tit.—Parker- 
son Vv. Louisville & N. R. Co., Ky., 80S. W. Rep. 468. 

140. PUBLIC LANDS — Bona Fide Purchaser. — The de- 
fense of innocent purchaser of land under a certificate 
of occupancy is good againstan attack of the state upon 
the sale on the ground of nonoccupancy. — State v. 
Hughes, Tex., 80 S. W. Rep. 524. 

141. RAILROADS — Abusive Language in Kjecting Pas- 
senger.—Kailroad company held liable for conduct of 
freight conductor in cursing and abusing a trespasser 
on ejecting him from the train.—Alabama & V. Ry. Co. v. 
Livingston, Miss., 36 So. Rep. 256. 

142, RAILROADS — Duty to Provide Spark Arresters.— 
Railroad is not bound to absolute duty of providing en- 
gines with most approved spark arresters.—St. Louis 
Southwestern Ry. Co. v. Crabb, Tex., 808. W. Rep. 408. 

143. RAILROADS—Failure to Give Signals.—It is not in- 
cumbent onthe operatives of a railroad trainto give 
signals, when running at a point where there are no 
houses, and no road or street crossing. — Gregory v. 
Louisville & N. R. Co., Ky.,79 8. W. Rep. 228. 


144. RAILROADS — Look and Listen.—One standing on 
a railroad track ata crossing, awaiting the passing ofa 
train on another track, held guilty of contributory neg- 
ligence —Quinn v. Chicago & E. R. Co.,Ind., 70N. E. 
Rep. 526. 


145, RAILROADS—Meteorological Data.— Where mete- 
orological data taken by the United States Weather © 
Bureau in a city was copied from sheets into a book bya 
letter-press, after which the sheets were sent to Wash- 
ington, the book, not the sheets, constituted the ong- 
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inal record of such data.—Chicago & E. I. R. Co. v. Zapp, 
Ill., 70 N. KE. Rep. 623. 

146. RAILROADS—Servants on Track.—At places where 
it is expected that persons will be rightfully found on a 
railroad track, ordinary care under the circumstances 
must be exercised to keep a lookout for them.—San An- 
tonio & A. P. Ry. Co. v. Brock, Tex., 808. W. Rep. 422. 

147. RAILROADS — Service of Summons.— Where, in an 
action againsta railroad company, the sheriff makes a 
return of service which is traversed by the defendant, 
the latter may introduce evidence that no service was 
made.—Perry v. Brunswick & W. Ry. Co., Ga., 478. E. 
Rep. 172. 

148, RAILROADS—Traveler’s View of Track Obstruct« d. 
Where arailroad track is on the level with the high- 
way, if traveler’s view is obstructed, he is admonished 
of that danger, and must exercise caution commensu- 
rate therewith.—Evansville & T. H. R. Co. v. Clements, 
Ind., 70 N. E. Rep. 554. 

149. RELEASE— Inadequacy of Consideration.— Release 
of damages for eviction of pussenger at wrong station is 
binding, in absence of fraud, though executed on inade- 
quate consideration, and only to protect conductor — 
Illinois Cent. R. Co. v. Heath, Ky., 80S. W. Rep. 502. 

150. RELEASE—Joint Tort Feasors —Release of one 
tort feasor, reserving right to sue joint tort feasors 
does not discharge the latter.—Walsh v. Hanan, 87 N. Y., 
Supp. 930. 

151. REMOVAL OF CAUSES—Regnisites of Petition.— 
Where the petition filed in astate court for removal to 
the federal court does not show a removable contro- 
versy prima facie, the federal court cannot obtain juris- 
diction by consent or appearance on trial.—Illinois Cent. 
R. Co. v. Jones’ Admr., Ky., 80 8. W. Rep..484. 

152. REPLEVIN—Lumber Iniermixed with Other Lum- 
ber.—Replevin held to lie for lumber, though it has been 
intermixed with other lumber of the same kind and 
value.—Mine La Motte Lead & Smelting Co. v. White, 
Mo., 808. W. Rep. 356. 

153. SALES—Absence of Express Warranty.—By an ex- 
ecutory contract for the sale of chattels of a described 
grade, the seller is bound to deliver goods of thecharac- 
ter described ; but, in the absence of express warranty, 
no obligation is imposed which survives the acceptance 
by the purchaser.—Bowman Lumber Co. v. Anderson, 
Ohio,70 N. E. Rep. 503. 

154. SALES—Breach of Warranty —Where a sele of 
personalty has been executed, a breach of warranty 
does not annul the sale, but gives the purchaser a right 
to damages.—Pound v. Williams, Ga., 478. E. Rep. 218. 

155. SALES—Implied Warranty of Merchantability.— 
Where goods are sold to be delivered, held, there is an 
implied warranty they are merchantable and reason- 
ably fit for the trade forwhich they are purchased.— 
Bunch v. Weil Bros. & Bauer, Ark., 80 8. W. Rep. 582. 

156. STREET RAILROADS—Failure to Provide Fender.— 
Jury may predicate negligence on failure of street rail- 
way to provide cars with fender, when such appliance 
is in common use and has proven ordinarily efticacious 
to prevent injury to persons on the highway.—Fritsch 
v. New York & Q. C. Ry. Co., 87 N. Y. Supp. 942. 

157. TAXATION —Collector’s Fees.—A charge of 10 cents 
for the clerk’s services in transferring land sold ata tax 
sale to thename of the purchaser is proper.—Lewis v. 
Cherry, Ark.,79 S. W. Rep. 793. 

158. TAXATION—Constitutionality of Drainage Tax.—A 
property owner is not estopped by delay to contest a 
tax levied wholly without jurisdiction.—Smith v. Peter- 
son, Iowa, 99 N. W. Rep. 552. : 

159. TAXATION—Domicile of Owner.—A state may tax 
all property, real and personal, within its jurisdiction, 
irrespective of the domicile of the owner.—State v. Fi- 
delity & Deposit Co. of Maryland, Tex., 80 8. W. Rep. 544. 

160. TAXATION—Levy for Taxes.—Payment of taxes 
after commencement of replevin suit to recover prop- 
erty levied on held not to entitle owner to maintain the 
uit.—Bonnin v. Zuehlke, Wis., 99 N. W. Rep. 445. 





161. TAXATION—Listing of Omitted Property.—State 
and county are bound by action of fiscal officers in as 
sessing property, although they assess.it too low.—Citi 
zens’ Nat. Bank v. Commonwealth, Ky., 808. W. Rep. 
479. 


162, TAXATION—Tax Sales.—A sale of land for taxes is 
a sale under a power not coupled with an interest, and 
hence the purchaser is bound tu show strict compliance 
with the statutes.—Moon v. Salt Lake County, Utah, 76 
Pac. Rep. 222. 


163. TAXATION Uniformity of Tax on Shellfish.—Laws 
1903, page 723, ch. 414, imposing a tax on shellfish, held 
not unconstitutional on the ground that the tax was not 
uniformly laid.—Brooks & Taylor vy. Tripp, N. Car., 47 
S. E. Rep. 401. 


164. TELEGRAPHS AND TELEPHONES-— Delay in Deliver- 
ing Message.—In action for delay in delivering a death 
message, parol evidence that the message was not to 
be delivered to the person in whose care it was sent held 
admissible.—Western Union Telegraph Co. v. Bryant, 
Tex , 808. W. Rep. 406. 


165. Usuny—Mortgage.—It is no defense to an action 
to set aside a mortgage as usurious that there was no 
intent on the part of the defendants to evade the usury 
law.— Hagen v. Barnes, Minn., 99 N. W. Rep. 415. 


166 VENDOR AND PURCHASER—Agreement for Sale of 
Land.—Where an agreement fixes no time or price for 
the sale of land, the law implies reasonable time and 
price.—Johnsen v. Staley, Ind.,70N. E. Rep. 541. 


167. VENDOR AND PURCHASER—Bona Fide Purchaser. 
—Purchaser of property held affected with notice of title 
of occupant, irrespective of the fact that deed from her 
to vendor was on record.—Jinks v. Moppin, Tex., 80 S. 
W. Rep. 390. 


168. VENDOR AND PURCHASER—Subsequent Purchaser 
with Notice.—Grantees of a husband, after he had exe- 
cuted a title bond to convey the land to another, held to 
take with notice of, and subject to, the rights of such 
vendee.—McGuire v. Whitt, Ky., 80S. W. Rep. 474. 

169. WATERS AND WATER COURSES—Diversion of Wa- 
ter.—Persons using waters of branch held not necessary 
parties toa suit by proprietor on main stream to enjoin 
diversion of undue amount of water to the branch.— 
Sander v. Wilson, Wash., 76 Pac. Rep. 280. 

170. WATERS AND WATER COURSES—Negligent Open- 
ing of Water Ditch.—Where the employee of a corpora- 
tion having the management of an irrigating canal 
opens a waste gate, thereby injuring a landowner, the 
corporation is liable therefor.—Stuart v. Noble Ditch Co., 
Idaho, 76 Pac. Rep. 255. 

171. WATERS AND WATER CouRSES—Right to Use Irri- 
gation Ditch.—The right to the use of anirrigation ditch 
for the benefit of one’s land may exist though he can en- 
joy the same only by procuring aright of way through 
intervening lands.—Blankenship v. Whaley, Cal., 76 Pac. 
Rep. 235. 

172. WATERS AND WATER CoURSES—Riparian Rights.— 
Lower riparian owner held not entitled to judgment re- 
straining upper riparian owner from maintaining dam 
across stream for ornamentaland domestic purposes.— 
Pierson vy. Speyer, N. Y., 70 N. E. Rep. 799. 

173. WiLLs—Charitable Intention. —Bequest to church 
for deaf mutes held notto show general charitable in- 
tention, so as to authorize successor of the corporation 
to take under the will.—Gladding v. St. Matthew’s 
Church, R. I., 57 Atl. Rep. 860. 

174. WILLS—Competency of Trustee Under Will as 
Witness.— A trustee under a will held not an incompe- 
tent witness thereto by reason of the fact the record of 
the admission of the will to probate might be used in an 
action against him for breach of trust.—Boyd v. Mc- 
Connell, Ill., 70 N. E. Rep. 649. 

175. WITNESSES—Construction of Will.—The words 
“without issue” held to be read into a will to carry out 
testatrix’s evident intention.—Dulaney v. Dulaney, Ky., 
79S. W. Rep. 195. 





